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TAKE ADVANTAGE OF THE CONDITION. 


Editors of financial publications who are criticising the American 
Bankers Association for the insertion of advertising matter in the 
Journal of the association should give heed to the fact that a large 
percentage of the advertisements accepted by the Journal are from 
concerns which do not ordinarily advertise in publications of any 
kind whatever, and a still larger percentage never use the pages of 
financial publications at all. The Journal has simply started them 
on the right road—is really educating them to become advertisers— 
and is thereby making it possible for the old substantial financial and 
banking publications to follow this good initiative and get some of 
the fruit as it nears full growth. 


EEE EEEEED 


CURRENT BUSINESS EVENTS. 


When it is realized that in the past eighteen months we have 
raised nearly eighteen billion dollars from the sale of Liberty Bonds, 
and that the deposits of our national banks are to-day several billion 
dollars more than they were before we attempted to place the first 
Libery Loan, we can begin to feel our bosoms swell. As an evidence 
of the improved management and strengthened position of the national 
banks of the country it is deeply gratifying to point to the fact that 
during this calendar year of 1918, in which the strain upon our banking 
resources has been greater than at any time during our past history, 
there has been only one national bank suspension in our entire coun- 
try. There has been no such record as this for nearly forty years 
past. This immunity from failure is ‘the more gratifying when we 
consider the extraordinary stress of these difficult times through 
which we have been passing with the whole world aflame. 

* * * 


As usual, Chicago “went the limit” in its treatment of the conven- 
tion delegates. The entertainment programme was, of course, sensibly 
abbreviated, but what was lacking in this particular was more than 
made up in real, substantial comforts for the delegats. And then 


they had more time to devote tr the businces of the convention and 
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business and social visits to the Chicago banks. The banks of Chicago 
are worth visiting any time, and during convention week they were 
ready for all comers with “company clothes” on. 

* * * 


The United States is no longer a debtor nation. Our Govern- 
ment has already loaned to the Allied nations nearly eight billion 
dollars, while our loans in Central and South American countries 
also amount to hundreds of millions of dollars, which go to further 
swell our credit balance with the world. 

* * * 


The prosperity of San Francisco seems well assured, judging by 
its increase in bank clearings, its boom in overseas trade, its merchants 
doing a record business for the season, and its labor fully employed. 
The stores are reaping the benefit of the high wages paid the workers, 
and there was, in fact, very little letting up in trade on account of 
the Liberty Loan campaign. Even real estate sales have shown an 
increase. Bank clearings show a marked increase over 1917. 


* * * 


First Lieutenant William W. Crocker, son of W. H. Crocker, 
president of the Crocker National Bank of San Francisco, returned 


to his parents’ home in San Francisco recently, after an absence of 
more than two years. He was with an artillery unit in the second 
battle of the Marne, when Marshal Foch made his successful attack on 
the German flank. He was returned to America to become an instruc- 
tor at Camp Meade, near Baltimore, but sincerely hopes his absence 
from the front will be only temporary. 


* * * 


The First National Bank and the Genessee County Savings Bank 
of Flint, Michigan, have contracted for the erection of a building to 
be used by both banks. The plans and specifications call for a ten- 
story building, to include offices on the upper floors to be let for other 
businesses, Only the lower part of the building will be finished now, 
because of the wish of the Government that only essential buildings 
be erected at this time. The building being ten stories in height, 
will be unique for a city of the size of Flint, but it reflects the pros- 
perity of the banking interests in that part of Michigan. 

** * 


The H. H. Charles Advertising Service of Boston has entered into 
a contract with Land Bank of Springfield, Massachusetts, represent- 
ing the First Federal District, to place an advertisement in ten of the 
leading farm publications of New England. This campaign is to call 
the attention of farmers to the fact that they can borrow money at 
five and a half per cent to improve farm lands and erect buildings ; to 
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buy live stock, fertilizers and equipment, and to pay off existing 
mortgages and debts. This is the first of the land banks established 
by the Government to undertake a campaign of this kind, and, if suc- 
cessful, its example will no doubt be followed by the banks in the 
remaining eleven districts. The proposition may be experimental, 
but it deserves success in any event. 

° x* * * 


The President has nominated Albert Strauss, now representative 
of the Treasury Department on the War Trade Board, to succeed 
Paul M. Warburg as a member of the Federal Reserve Board. Mr. 
Strauss is 54 years of age, and has been in the banking business 
throughout his business career. He has been associated with various 
large enterprises, among others being a member of the Executive 
Committee of the Guaranty Trust Company, and a member of the 
firm of J. & W. Seligman & Co., of New York, 

Leading bankers have expressed satisfaction with the nomination of 
Mr. Strauss. James S. Alexander, president of the National Bank 
of Commerce, said: . 

“The appointment of Mr. Strauss will bring increased strength to 
that important body. We who have come to respect his financial 
abilities and to rely upon his business judgment know that he will 
meet his enlarged obligations with distinction.” 

Others who spoke strongly in favor of the appointment were 
Francis L. Hine, president of the First National Bank; Gates W. 
McGarrah, president of the Mechanics and Metals National Bank; 
A. J. Hemphill, chairman of the Guaranty Trust Company, and Walter 
E. Frew, president of the Corn Exchange Bank. 


Phebe 


AN INTERESTING CASE CONCERNING THE PAYMENT 
OF A DEPOSIT. 


For a legal decision that presents elements of excitement and 
interest, not only because of the question of law involved, but as 
well for the manner in which the litigation was handled and dis- 
posed of, we refer the reader to Miller v. Bank of Washington, 
a decision of the Supreme Court of North Carolina, published here- 
in on another page. The opinion of Chief Justice Clark is enlight- 
ening and diverting in the fullest sense. One who reads it will 
hardly thereafter claim that the law is always dull and wearisome. 

It is quite apparent from reading the case that it caused no little 
turmoil in the locality where the facts involved transpired and was 
the occasion of considerable controversy among the good people of 
that locality. And not only that, for it is clear that a certain 
amount of friction among the members of the court deciding the 
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appeal arose out of the case. One of the five judges, it is stated, 
was a stockholder in the defendant bank and for that reason did not 
sit. Of the remaining four two were in favor of the plaintiff, who 
was the winner in the trial court, and two felt that the judgment 
should be reversed and a new trial granted. The undisputed rule 
is that, where there is an evenly divided appellate court, the judg- 
ment below must be affirmed and that rule was here applied. But 
there was a divergence of view among the judges as to whether 
it was proper, in such a case, to file written opinions. This differ- 
ence was finally compromised by each of the judges filing an 
opinion. And after the last opinion this note was appended: 


“While Justices Walker and Allen (in favor of reversal) hold to 
the view that no opinions should have been filed in this case, be- 
cause the court was evenly divided as to what the decision should 
be, they dissented from the affirmance of the judgment, and deemed 
it proper to express their reasons therefor, as opinions were filed 
to sustain the opposite view of the case.” 

Another unique feature of the case is found in a statement made 
by ten members of the jury, after they had been discharged, to 
the effect that, while they rendered a verdict in favor of the plaintiff, 
that intended to find for the bank. The document, which the 
jurors drew up and sent to the court after their discharge, read in 
part as follows: ‘ 

“The undersigned jurors in the above entitled case, since they 
were discharged by the court, have been informed that the con- 
tention is now made that their verdict is in favor of the plaintiff. 
If such contention is made, they respectfully represent to the court 
that it is contrary to the purpose and conclusion of the jury, who 
intended to find for the defendant.” 

With reference to this phase of the case the Chief Justice said: 
“If verdicts can be set aside as a matter of law upon such rep- 
resentations of a jury after its discharge, it will encourage pro- 
ceedings that will be altogether unseemly in the practice of the 
courts, and in the due administration of justice.” 

The facts, as recited by the Chief Justice, tell of a married 
woman, who mortgaged her home to raise the sum of $800 to enable 
her husband to set himself up in the automobile business. It was 
understood that the husband was to deposit the money in a bank 
at Belhaven, N. C., but he deposited it in his own name in the 
defendant bank at Washington, N. C. She learned that he was 
about to depart from the state and take the money with him, where- 
upon she went to Washington and interviewed a lawyer, who went 
with her to the defendant bank. There she saw the cashier and 
told him “all about” the circumstances, and that her husband was 
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drinking and intended to defraud her of the money. She departed 
with her attorney, after letting the cashier know that she was 
about to bring attachment proceedings and giving him notice not 
to pay the money to her husband, should he call for it. Later the 
cashier called up her attorney and told him not to proceed further 
with his attachment papers as the money had already been paid 
-out to the husband. The plaintiff then instituted this action and, 
as has already been stated indirectly, a verdict was found in her 
favor for the amount of the deposit paid out to the husband. 

Some of the statements of the Chief Justice are not at all flatter- 
ing to the defendant bank, and so it is no more than just that we 
refer to certain portions of one of the dissenting opinions, which 
present the bank in a more favorable light. 

In the opinion filed by Judge Walker, he makes the following 
-observations : 

“It may be well doubted whether the plaintiff has shown that 
the fund in question did not belong to G. H. Miller, who was her 
husband, It was given to him to be used in the automobile busi- 
ness, and it would therefore seem that he had the right to deposit 
it where he pleased and in his own name. The bank, defendant, 
offered to show a very good reason for his not depositing it in the 
‘bank at Belhaven, which was that there was a business rival, who 
was an officer or an employee in that bank, and therefore he placed 
it in the Bank of Washington. Besides, plaintiff testified that the 
business was conducted in the name of G. H. Miller with her con- 
sent. And thus again she further testified: 

“‘T knew for at least two weeks that he had the money on de- 
posit in his own name in the Bank of Washington, and I did not 

-communicate with that bank, and said nothing about it, until the 
20th or 21st of July’ 
—when she went to the bank with her former attorney to get in- 
formation about the deposit. She had dealings with the bank after 
Miller checked out the deposit, and made no complaint to the bank 
of its action in honoring his check until the latter part of Decem- 
ber following, when this suit was brought. It also appeared by 
the testimony of her former attorney that she had ample time to 
have attached the fund after she came to the bank, and before 
Miller presented his check against the same, about three hours. 
* The same attorney testified that: 

“*The papers had been prepared and were waiting for her to 
-come and sign them, and all that was needed to perfect them was 
her signature, and the advance payment of costs. They could have 
“been served within half an hour” * * * 

“It surely cannot be successfully contended that a bank should 
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hold a fund left with it, upon a promise to pay checks of the de- 
positor, and refuse to pay a check drawn against the deposit, merely 
because some one enters the bank and claims the fund, without any 
proof of, or suggestion as to, the nature of the claim; and that is 
all the first three issues decide. The knowledge of any claim at 
all may have consisted in no more than information that she would 
attach the fund. But here she had all of the necessary time, and 
failed, according to the testimony of the attorney, to act when 
the time required was only one-half of an hour. Did not the bank 
have the right to infer, when Miller presented his check just before 
the bank’s closing hour for the day, between 1 and 2 o’clock on 
July 21, 1915, that, if she really intended to attach the fund when 
she was in the bank earlier in the day, she had abandoned her 
purpose, and she took no further action until she brought this 
action. The conduct of the plaintiff under the circumstances should 
estop her to claim that the bank was in default. * * * 

“It is plain that the bank’s position was a very delicate one, and 
it should not have dishonored Mr. Miller’s check, unless it had 
some reasonable ground to believe that the claim of the plaintiff 
was a valid one. As it is found by the jury, it had only notice of 
some kind of claim by Mrs. Miller, but none of its nature, and she 
having failed to attach, or protect her interest, if she had any, 
within the usual time, or, at least, a sufficient time, it would follow 
that the bank should not have dishonored the check. Mere notice 
of a claim is not enough to charge the bank with this heavy liability, 
when the plaintiff could so easily have informed it of the facts 
in regard to her title, if she had any, and tendered indemnity to 
save it from loss, which is a most reasonable requirement; but this 
she did not do.” 


Hebei 


CERTIFICATE OF DEPOSIT PAID TO WRONG PARTY. 


A certificate of deposit is usually made payable “on the return 
of this certificate properly indorsed.” No matter how sure a bank 
is that a certain party is entitled to the money on such a certificate, 
it should make no payment unless the certificate is returned to it 
properly indorsed, or unless it receives a bond of indemnity. 

The truth of this statement is borne out by the case of Cohn- 
Goodman Co. v. People’s Savings Bank of Grand Haven, published 
herein, where the Supreme Court of Michigan held a bank liable 
in the sum of $500 for having paid over the money on a certificate 
of deposit to the party who, in its opinion, was entitled to it, with- 
out first taking up the certificate. 

The facts indicate that the bank had probable reasor for believing 
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that it was making payment to the right party. The plaintiff is a 
corporation, located and doing business in Cleveland, Ohio. In 
April, 1917, Jacobs, one of the plaintiff’s salesmen, was in Grand 
Haven, Mich., and there he got into difficulty with the local au- 
thorities and was arrested on a warrant issued by Isaac N. Tubbs, a 
justice of the peace. While in jail he employed an attorney named 
Misner to defend him. Together they called up the plaintiff com- 
pany to arrange for bail and in response Mr. Cohn, an official of 
the company, wired $500 to Jacobs in care of the sheriff. The 
sheriff and Jacobs got the telegraph company’s check for the 
money, and with it they went to the defendant bank, where they 
met Misner, the attorney, and Tubbs, the justice. Misner had 
already dictated the form of certificate of deposit he required, which 
in part read as follows: 

“Charles E. Misner has deposited in this bank five hundred dol- 
lars ($500) payable to the order of Isaac N. Tubbs in case of default 
of the bond given in the case of People v. Jacobs, on return of this 
certificate properly indorsed.” 

The justice then made due return to the county clerk in the case 
and to his return he attached the certificate of deposit indorsed by 
him. Misner remained as attorney for Jacobs for a short time, 
when the latter dismissed him and employed other counsel. When 
the case came up Jacobs appeared and established his innocence of 
the charge made against him. Through its own attorney the plain- 
tiff obtained the certificate from the county clerk, after giving a 
bond of indemnity in the sum of $1,000. While the certificate was 
in the process of collection Misner appeared at the defendant bank 
and upon his demand the bank paid the $500 over to him. The 
bank’s contention was that the money belonged to Jacobs and 
that he had authorized Misner to receive it and deduct the amount 
due for his legal services; the bank also claimed that it was justi- 
fied in paying the money to Misner because the certificate showed 
that he had deposited it. But when the plaintiff brought suit 
against the bank evidence was introduced showing that the money 
belonged to the plaintiff. 

The trial resulted in a verdict in favor of the plaintiff and in 
affirming the appellate court said: “The defendant saw fit to pay 
over to Misner the money represented by this paper, and without 
requiring its return or surrender duly indorsed, and in so doing it 
acted at its peril. It was not required to do so by the terms of 
the instrument. * * * The contract was to pay ‘on the return 
of this certificate properly indorsed.’ The defendant, instead of 
standing upon its contract rights, saw fit to pay money to Misner, 
because he had deposited it. The mere fact that he had deposited 





848 THE BANKING LAW JOURNAL 


money payable to another gave him no right to receive the money, 
nor the defendant any right to pay him, without the return of the 
instrument duly indorsed. It should be borne in mind that the 
instrument did not state that the defendant would pay the money 
to Misner if Jacobs did not make default. There was no contin- 
gency stated in which the certificate was to be payable to Misner. 
We think the defendant could and should have protected itself by 
not paying the money until the certificate was returned properly 
indorsed. It had it in its power to protect itself, but seems to 
have negligently paid the money to Misner, and now claims that 
the plaintiff should suffer because of such course. In our opinion 
the defendant is in no position to complain.” 


SFFFO44O44 
PRESENTMENT OF NOTE LOCKED IN SAFE. 


The law requires a promissory note to be presented to the maker 
at maturity in order to charge the indorsers with liability. And it 
also requires the instrument to be exhibited to the maker at the 
time of presentment. This being the case, what is the holder of a 
note to do where, on the day of maturity, his note is locked up in 
a safe and the only person who knows the combination of the safe 
is out of town? This question was answered by the California 
District Court of Appeal in the case of Freudenberg v. Lucas, which 
is published among the decisions in this issue. 

The plaintiff was the owner of the note in question and the de- 
fendant was one of the indorsers. For some reason or other, by 
consent of the parties to the note, it was kept in the safe of a Mr. 
Curtis. On the day of maturity the plaintiff went to Curtis’ office 
to get the note and was told that the safe was locked, that Mr. 
Curtis was out of town and that no one knew when he would return.. 
The defendant was present at the time and the plaintiff thereupon 
demanded payment of him. The defendant raised no objection to 
the non-production of the note, but said that he was unable to pay 
because he had no funds and that the plaintiff would have to look 
to the indorsers for payment. 

In due time the plaintiff served upon the defendant the follow- 
ing notice of dishonor: 

“This is to notify you that on August llth, 1913, payment of 
that certain promissory note (describing the note and indorsement) 
was demanded of said A. J. Lucas, but that payment thereof was 
refused by said Lucas for the reason, as stated by him, that said 
Lucas has not sufficient funds to pay it, and that therefore, as 
holder of said note I now look to you for the payment thereof.” 


The defendant claimed that he had been discharged from liability 
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because the plaintiff did not have physical possession of the note 
at the time of presentment and because the notice did not set forth 
presentment or facts excusing presentment. 

The facts involved in this case transpired before the adoption of 
the Negotiable Instruments Law in California and so the ques- 
tion had to be decided under the statutes of California, as they 
existed prior to the adoption of the uniform statute. The court 
held (and the same conclusion would probably be reached under 
the Negotiable Instruments Law) that exhibition of the note was 
excused by the maker’s failure to ask for it and by his refusal to 
pay the note on other grounds and that the defendant was, there- 
fore, liable. 

This is what the court had to say about the defense interposed: 
“The claim is highly technical and, in our opinion, without any 
support in logic. When, on the date of the note’s maturity, Lucas 
and plaintiff were in Curtis’ office, the note was in the same room 
with them, in the safe where the depository chosen by Lucas and 
respondent (indorser) had put it, and in the eyes of the law in 
plaintiff’s possession, for it cannot be disputed that Curtis was on 
that day plaintiff’s agent, and his possession was that of his prin- 
cipal. If exhibition of the note had been demanded, it might have 
taken some time to find Mr. Curtis and to get the safe open; but 
there was no legal impediment to the production of the note by 
plaintiff any more than if plaintiff had brought it to Lucas in a 
strong box, the key to which plaintiff had inadvertently left at his 
home in another town. In either case the law would excuse a rea- 
sonable delay in physically producing the note, where such produc- 
tion was demanded; and where, as in the instant case, no such de- 
mand was made, it would be carrying technicality to a ridiculous 
extreme to make the validity of plaintiff’s demand turn upon the 
wholly irrelevant question of his ability or inability to open his 
agent’s safe.” , 


SEEEEEEEEE 


A SCHEME TO GET BANK STOCK FOR LESS THAN ITS 
VALUE THAT WENT WRONG. 


The story of the perfidy of three bankers, who plotted to get from 
a brother banker his stock in the bank, of which he was president, 
at less than half of its actual value and wrest from him his official 
position in the bank is told in Felt v. Westlake, an Oklahoma de- 
cision, in this number. And the case also tells how the three con- 
spirators were finally obliged to pay their victim the full value of 
the stock which they had taken from him by trickery. 

Early in 1912 the plaintiff owned 127 shares of the capital stock 
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of the Farmers’ & Merchants’ Bank of Hennessey, Okla., the same 
representing a controlling interest in the bank. About that time 
he was called for jury duty in the United States Court at Enid and 
while engaged in the performance of his duties as juryman he came 
frequently in contact with two.of the local banking officials, with 
whom he had many discussions concerning banking affairs. 

The first gun in the campaign of deception, the object of which 
was to secure the plaintiff’s stock and get rid of him as an execu- 
tive of the bank, was fired by these two gentlemen, who told the 
plaintiff that it had been reported among the bankers at a recent 
meeting of the bankers’ association that a number of the banks 
in the eastern part of the state were in a failing condition and that 
it was likely that a very heavy assessment would be levied against 
the state banks under the depositors’ guaranty law to meet this 
condition. On the strength of this they advised him to convert his 
bank into a national bank and thus escape any assessment that 
might be made. The cashier of the bank at Hennessey also added 
his powers of persuasion to those of the bankers from Enid and, 
as the plaintiff’s bank had previously contributed some $8,000 to 
the guaranty fund, the plaintiff was finally won over to the propo- 
sition. When the national bank examiner came around, previous 
to the nationalization of the bank, he refused to approve certain 
real estate and excessive loans held by the bank. At this time plain- 
tiff was treasurer of the town of Hennessey and had on deposit 
in the bank to his credit as treasurer approximately $20,000 of town 
money. At the cashier’s suggestion this money was transferred to 
the plaintiff’s individual account and about $16,000 of loans were 
charged against the account and taken out of the assets of the bank. 
Thereafter the institution became a national bank. 

The cashier’s next move was to inform the plaintiff that there 
was talk of organizing a new bank at Hennessey and that he, the 
cashier, had been asked to take some of the stock and to accept a 
position as one of the officials of the new bank. He also repre- 
sented that certain of the plaintiff’s large depositors were going 
to become stockholders in the new bank and would naturally with- 
draw their deposits from the plaintiff’s bank. And for good meas- 
ure the cashier informed the plaintiff that rumors were afloat that 
the bank was in poor financial condition and that a run on the bank 
might be looked for. Thereupon the plaintiff went to see his 
friends, the two bankers in Enid, but they were unable to do any- 
thing for him beyond offering their sympathy for the unfortunate 
condition of his affairs. 

Upon his return, he directed the cashier to take $25,000 of the 
bank’s paper to Kansas City and rediscount it. The cashier caught 
a train that left Hennessey at 4:30 P. M., but instead of going to 
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Kansas City, he dropped off at Enid. About midnight the three 
conspirators were at the plaintiff’s house in Hennessey and they got 
him out of bed to talk things over. The cashier told the plaintiff 
that, after starting on his mission, he had decided that it would 
be wise to take counsel with the Enid bankers and so he left the 
train at Enid and went to see them. And much to his surprise, they 
told him that the bank in Kansas City had written to them, asking 
them what was wrong with the bank at Hennessey, which was look- 
ing for rediscounts. Knowing the condition of the Hennessey bank, 
they could do no other than write to the Kansas City bank and 
tell it that it was not safe to rediscount any more notes for the Hen- 
nessey bank. The cashier thereupon abandoned his trip to Kansas 
City, knowing that it would be impossible to get the paper redis- 
counted. 

Then all parties adjourned to the bank where they spent the rest 
of the night looking over the bank’s paper and figuring how they 
could help the plaintiff out of his difficulties. They finally decided 
that the best they could do was to buy his stock. This conclusion 
they reached after calling the plaintiff’s attention to the fact that 
his handling of the town money might create an embarrassing situa- 
tion if he were called upon to explain, and after asking him what he 
‘thought the bank examiner would say if he should happen to dig 
up the real estate loans. They even suggested the possibility of his 
going to the pen if there should be a run on the bank. Then they 
began to dicker for the plaintiff’s stock. They laughed at him when 
he offered it for $150 a share, though it was worth $200. And they 
finally gave him $10,000 for his 127 shares. 

In due time the plaintiff discovered that his cashier and his two 
friends from Enid had been gulling and deceiving him and he 
brought this action against the three of them. The court decided 
that the stock was worth $200 a share and gave him a judgment 
for $15,400. 

“The fact that the plaintiff may have done wrong,” said the 
Court, in consenting that the moneys of the town of Hennessey 
to his credit as treasurer should be transferred to his private ac- 
count, and the real estate and excess loans taken up and charged 
against the said account, did not justify the defendant in practicing 
fraud and deceit upon him to obtain his property at less than its fair 
value. By doing wrong he did not forfeit title to his property nor 
lose his right to the protection of the law against chicanery and 
sharp practices of others, nor his right to expect honest and fair 
dealings from his business associates.” 





EXECUTION OF CONVEYANCE BY CORPORATION. 


Meald v. Marden, Orth & Hastings Co., Inc.. New York Supreme Court, September 
23, 1918. 172 NH. ¥. Supp. 25. 


A deed signed in the name of a corporation by its president, 
with the corporate seal attached, is properly executed, the pre- 
sumption being that the seal was attached to the instrument by 
proper authority. 

Action by Wistar M. Heald against the Marden, Orth & Hastings 
Company, Incorporated. Judgment for plaintiff. 

Engelhard, Pollak, Pitcher & Stern, of New York City (Frederic 
C. Pitcher and Walter H. Pollak, both of New York City, of coun- 
sel), for plaintiff. 

Huntington, Rhinelander & Seymour, of New York City (Alfred 
S. Barnard and Edward N. Perkins, both of New York City, of 
counsel), for defendant. 

NEWBURGER, J. This action is brought for specific perform- 
ance of an agreement whereby the plaintiff agreed to sell to the 
defendant the plant of the Heald Manufacturing Company, located 
at Laurel, Miss., consisting of real estate, buildings, and machinery. 
The agreement was executed and delivered in this city. Plaintiff 
thereafter submitted to the defendant’s counsel the necessary data 
and deeds for the investigation of the title. The answer admits that 
plaintiff submitted to the defendant the necessary deed for the con- 
veyance of the real estate and other property mentioned in the con- 
tract, but denies that said deed was good and sufficient to convey 
to the defendant said land and other property referred to. 

On the trial no question was raised that a sufficient tender had not 
been made, but it was contended on the part of the defendant that 





THE BANKING LAW JOURNAL 853 


the title was not free from objection and was not a marketable one. 
The main questions to be determined are: (1) Will the court retain 
jurisdiction? (2) Were the conveyances executed by the president 
of the Laurel Improvement Company on the 21st day of April, 1916, 
and the 27th day of June, 1916, properly executed? (3) Was time 
the essence of the contract? 

I held during the trial that the court had jurisdiction, and from 
a re-examination of the question I do not find anything to change or 
alter my views heretofore expressed. The question of the power of 
the court having been raisd upon demurrer, and this court having 
held that it would assume jurisdiction, no appeal having been taken 
from such order, and having proceeded with the trial, which was a 
long one, upon the theory that the disposition of the demurrer settled 
the law, so far as jurisdiction was concerned, this court cannot now 
decline to act. 

As to the objection that the conveyances by the Laurel Company 
in 1916 were improperly executed, it appears that the same were 
obtained at the request of the defendant. The objection that Jones, 
the president, had no authority to make any deed to the Heald 
Manufacturing Company, is untenable. It is true the evidence dis- 
closes that, for some time prior to the execution of these deeds, the 
Laurel Improvement Company had transacted no business, except 
that the president had executed other conveyances, but the cor- © 
poration had not been dissolved according to law. The instrument 
appears to have been executed by Jones, and the seal of the cor- 
poration attached. It has been repeatedly held that, where officers 
execute a written instrument, the seal is prima facie proof that it 
was attached by proper authority, and it lies with the party object- 
ing to its execution to show that it was affixed surreptitiously or 
improperly. No such evidence was offered on the part of the de- 
fendant, and the presumption follows that the seal of the corpora- 
tion was attached to the instrument by the proper authority. See 
United Surety Co. v. Meenan, 211 N. Y. 46, 105 N. E. 106; Trustees 
v. McKechnie, 90 N. Y. 618; People’s Bank v. St. Anthony’s R. C. 
Church, 109 N. Y. 512-525, 17 N. E. 408; Quackenboss v. Globe & 
R. F. Ins. Co., 177 N. Y. 72, 69 N. E. 223. 

As to time being the essence of the contract, a reading of the 
same fails to disclose that any time was fixed for the delivery of 
the necessary deed. On the contrary, provision is made that, in the 
event of a delay in excess of 30 days in the delivery of the deed, 
plaintiff agrees to give possession; and it is apparent, from the 
proof offered, that whatever delay occurred was caused by the ob- 
jections raised by defendant. The objections in defendant’s reply 
brief to the transactions behind the deeds from De Soto Naval 
Stores Company to Manson, trustee, and from the latter to Charles 
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E. Heald, do not constitute a defect in the title. The recitals in the 
deed of the De Soto Company authorizing the execution of the in- 
strument by its officers are sufficient. 

As to the deed of Manson to Heald, Cede Miss. 1906, § 2811, pro- 
vides that the omission of certain recitals shall not invalidate the 
deed of conveyance, and the courts of Mississippi have held that,. 
when a deed executed by a trustee purports to convey, as trustee, 
a certain estate, the presumption of law is not only that the recitals 
of the deed are true, but that all the essential conditions were com- 
plied with in making the sale. See McCaughn v. Young, 85 Miss. 
289, 37 South. 839; Enochs v. Miller, 60 Miss. 22; Graham’ v. Fitts, 
53 Miss. 307; Tyler v. Herring, 67 Miss. 169, 6 South 840, 19 Am. 
St. Rep. 263. 

Judgment for the plaintiff, directing specific performance of the 
contract herein. Submit findings and decree. 


NEGOTIABILITY NOT —- BY INTEREST 


Union Mational Bank of Massillon, Ohio, v. Mayfield, Supreme Court Oklahoma, 
September 3, 1918. 174 Pac. Bep. 1034. 


A note is not rendered non-negotiable by the following clause: 
“With interest at the rate of 9 per cent. per annum, payable 
annually, from date until paid: Provided, however, if note is 
paid on or before maturity, interest shall be only 7 per cent.” 


Error from District Court, Woods County; W. C. Crow, Judge. 

Action by the Union National Bank of Massillon, Ohio, against 
W. A. Mayfield and C. B. Mayfield. From the judgment in favor of 
defendants, plaintiff brings error. Reversed and remanded. 

H. A. Noah, of Alva, and Ellis, Cook & Barnett, of Kansas City, 
Mo., for plaintiff. in error. Mauntel & Barry and A. G. Sutton, 
all of Alva, for defendants in error. 

SHARP, C. J. At Capron, Okl., on June 4, 1914, defendants W. 
A. Mayfield and C. B. Mayfield executed their promissory note to 
the Geo. O. Richardson Machinery Company, of St. Joseph, Mo., in 
the sum of $835, payable at the Capron State Bank of Capron, Okl.; 
the provision with respect to the payment of interest being as fol- 
lows: 


“With interest at the rate of 9 per cent. per annum, payable an- 
nually, from date until paid: Provided, however, if note is paid on 
or before maturity, interest shall be only 7 per cent.” 


 'WOTE—PFor other similar decisions see Banking Law Journal Digest and 
Supplement, § 304. 
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On the back of the note is contained the following printed pro- 
vision : . 


“For value received, I hereby guarantee the payment of the with- 
in note, and any renewal of the same, and hereby waive protest, 
demand, and notice of demand, and nonpayment, and suit against 
the maker, and consent that the payment of this note may be ex- 
tended from time to time without affecting any liability thereon.” 

Immediately following is a printed date line in blank. After the 
date line is another blank line, intended for the signature of the 
person signing the foregoing guaranty and waiver, below which are 
seven blank lines, intended for use in the indorsements of partial 
payments. Two of the blank lines are filled out, the first showing 
a credit on June 4, 1914, of $140; the second, a credit on June 13, 
1914, of $14.20. Below the blank credit lines is the following in- 
dorsement : 


“Pay to the order of the Russell & Company. Geo. O. Richard- 
son Machinery Co. John H. Myers, Treasurer.” 

Immediately following the indorsement of the Machinery Com- 
pany is the additional indorsement: 


“The Russell & Company, by Geo. H. McCall, Treasurer.” 

Action was brought against the makers on December 14, 1914, 
-by the plaintiff bank, the owner and holder thereof by purchase 
from the last indorser, the Russell & Company. 

The case turns upon the negotiability of the note. The trial 
court was of the opinion that the note was non-negotiable, and per- 
mitted the defendants to interpose their defense of a breach of war- 
ranty and fraud practiced upon them by the agent of the machinery 
-company, and thus to defeat a recovery on the note in the hands of 
the indorsee. It is urged by the defendant in error that the note 
is non-negotiable, because (1) of the provisions respecting the pay- 
ment of interest; and (2) on account of the printed matter on the 
back of the note, which they claim formed a part of the indorse- 
ment, thereby destroying the negotiability of the note. 

Do the words “with interest at the rate of 9 per cent. per annum, 
payable annually, from date until paid: Provided, however, if note 
is paid on or before maturity, intefest shall be only 7 per cent.,” 
affect the negotiable character of the note? Counsel cite in support 
of their contention the following cases: Randolph v. Hudson, 12 
Okl. 516, 74 Pac. 946; Cotton v. John Deere Plow Co., 14 Okl. 605, 
78 Pac. 321; Dickerson v. Higgins, 15 Okl. 588, 82 Pac. 649; Cleven- 
ger v. Lewis, 20 Okl. 837, 96 Pac. 230, 16 L. R. A. (N. S.) 410, 16 
Ann. Cas. 56; Clowers v. Snowden, 21 Okl. 476, 96 Pac. 596; Farm- 
ers’ Loan & Trust Co. v. McCoy & Spivey Bros., 32 Okl. 277, 122 
Pac. 125, 40 L. R. A. (N. S.), 177; Bracken v. Fidelity Trust Co., 
42 Okl. 118, 141 Pac. 6, L. R. A. 1915B, 1216; Stutsman County v. 
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Wallace, 142 U. S. 312, 12 Sup. Ct. 227, 35 L. Ed. 1018. The Cotton 
Case simply held that the provision for payment of attorney’s fees 
in a promissory note, as the law then stood, destroyed the nego- 
tiable character of the note. In the Dickerson Case it is not clear 
on what grounds the note was declared non-negotiable, though as 
in the Cotton Case (cited as an authority) it contained a provision 
for the payment of attorney’s fees. The Clevenger Case also con- 
tained a provision for the payment of an attorney’s fee and was held 
to be non-negotiable. The Clowers Case was also held not to be 
negotiable because of a provision for the payment of an attorney’s 
fee. In the Farmers’ Loan & Trust Co. Case the note was held to 
be non-negotiable because of a stipulation providing that, if paid 
within 15 days from date, a discount of 5 per cent. would be allowed. 
In the Bracken Case the note provided for “interest at 6 per cent. 
per annum before maturity, and thereafter with interest at 10 per 
cent. per annum until paid, interest payable with note,” and was 
held to be non-negotiable. The rule announced in the Bracken Case 
was disapproved by the subsequent opinion in Security Trust & 
Savings Bank v. Gleichmann, 50 Okl. 441, 150 Pac. 908, L. R. A. 
1915F, 1203, and we think correctly so. The case of Hegeler v. 
Comstock, 1 S. D. 138, 45 N. W. 331, 8 L. R. A. 393, followed by 
the territorial Supreme Court in Randolph v. Hudson, 12 Okl. 516, 
74 Pac. 946, was disapproved in Citizens’ Savings Bank v. Landis, 
37 Okl. 530, 132 Pac. 1101, as well as by the opinion in the Gleich- 
mann Case, and cannot therefore be considered as an authority. 
The notes involved in the several cases cited and arising in this court 
were all made prior to June, 1909, during which month the present 
negotiable instrument statute was adopted. Chapter 24, p. 387, 
Sess. L. 1909. A negotiable promissory note is defined by section 
4234, Rev. L., as follows: 

“A negotiable promissory note within the meaning of this chapter 
is an unconditional promise in writing made by one person to an- 
other, signed by the maker, engaging to pay on demand or at a 
fixed or determinable future time, a sum certain in money to order 
or to bearer.” 

While by section 4051 an instrument, to be negotiable, must con- 
form to the following requirements: J 

“First. It must be in writing and signed by the maker or drawer; 
second, must contain an unconditional promise or order to pay a 
sum certain in money; third, must be payable on demand, or at a 
fixed or determinable future time; fourth, must be payable to order 
or to bearer; and fifth, where the instrument is addressed to a 
drawee, he must be named or otherwise indicated therein with rea- 
sonable certainty.” 

The sum payable is a sum certain, within the meaning of the law, 
although it is to be paid: First, with interest; second, by stated 
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installments ; third, by stated installments, with the provision that 
upon default in the payment of any installment, or of interest, the 
whole shall become due; fourth, with exchange, whether at a fixed 
rate or at the current rate; fifth, with costs of collection or an at- 
torney’s fee, in case payment shall not be made at maturity. Sec- 
tion 4052, Rev. L. Section 4055 provides that an instrument which 
contains an order or promise to do any act in addition to the pay- 
ment of money is not negotiable. But the negotiable character of 
an instrument otherwise negotiable is not affected by a provision 
which, first, authorizes the sale of collateral securities in case the 
instrument be not paid at maturity; second, authorizes a confes- 
sion of judgment if the instrument be not paid at maturity; third, 
waives the benefit of any law intended for the advantage or pro- 
tection of the obligor; fourth, gives the holder an election to re- 
quire something to be done in lieu of payment of money. It is also 
provided that nothing contained in section 4055 shall validate any 
provision or stipulation otherwise illegal. 

An examination of these several provisions leads us to conclude 
that there is nothing contained therein, or in the present negotiable 
instruments statute, which in the instant case tends to make the 
amount payable uncertain within the meaning of the statute. The 
provision with respect to interest means nothing more nor less 
than that interest was payable from date until maturity at 7 per 
cent. per annum, but, if not paid when due, it should bear interest 
at the rate of 9 per cent. per annum from date. In Citizens’ Sav- 
ings Bank v. Landis, supra, it was held that an instrument, which 
in its terms and form was a negotiable promissory note, did not 
lose that character because it also provided that an additional rate 
of interest should be paid after maturity. This rule finds support 
in many of the authorities, as may be found from a reading of the 
cases cited in 8 Corpus Juris, § 253, where it is said that under the 
Negotiable Instruments Law not only may a provision be made 
for reserving interest after maturity, but for an increased rate of 
interest. The note could have been discharged on or before matu- 
rity by the payment of interest from date at the rate of 7 per cent. 
per annum; if not paid then, it could have been paid at any time 
thereafter upon the payment of interest at 9 per cent. per annum, 
payable annually. As stated by that eminent jurist, Justice Brewer, 
in Parker v. Plymell, 23 Kan. 402, in a case involving a somewhat 
similar provision: 

“Clearly these words do not destroy the negotiability of the 
paper. They do not leave uncertain either the fact, the time, or 
the amount of payment. Indeed, up to and including the maturity 
of the notes, they are entirely without force. They become opera- 


tive only after the notes are dishonored and have ceased to be ne- 
gotiable, and then there is no uncertainty in the manner or extent 
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of their operation. They create, as it were, a penalty for nonpay- 
ment at maturity, and a penalty the amount of which is definite, 
certain, and fixed.” 


The contention that the unsigned printed matter on the back of 
the note destroyed its negotiability is untenable. We agree with 
counsel as to the rule applicable to the construction of a note, where 
a construction is necessary. In doing so, however, it does not 
follow that the note, because of such printed matter and the in- 
dorsements thereon, is rendered non-negotiable. The instrument 
upon its face constituted a negotiable note, and it is only by reason 
of that which subsequently transpired that it is claimed its nego- 
tiability is destroyed. If negotiable when made, its negotiability 
remained unaffected, either by the form of the indorsement or the 
printed guaranty, waiver, and consent clause on its back, as it is 
provided in section 4097, Rev. L., that: 

“An instrument negotiable in its origin continues to be negotiable © 


until it has been restrictively indorsed or discharged by payment or 
otherwise.” 


A restrictive indorsement is one that (1) prohibits the further 
negotiation of the instrument; (2) constitutes the indorsee the 
agent of the indorser; (3) vests the title in the indorsee in trust for 
or to the use of some other person. Section 4086, Rev. L. There 
is no claim that the note was paid, or the obligation of the makers 
otherwise discharged; neither was it restrictively indorsed. The 
indorsement of the payee was a special indorsement. Section 4084, 
Rev. L. It seems clear, therefore, that, whatever other effect might 
be given the instrument by the subsequent indorsement below the 
printed provisions, its negotiability would not be affected, so that, 
were we to hold that the signature*of the payee in making the 
indorsement constituted a signing of the preceding printed clause, 
it would not affect the negotiability of the note, the character of 
which was fixed at the time of its execution. 

Because of the error of the court in holding the note to be a non- 
negotiable instrument, and the consequence attaching thereto, the 
judgment is reversed, and the cause remanded for a new trial. All 
the Justices concurring. 


LIABILITY OF DIRECTORS VOTING DIVIDENDS 
OUT OF CAPITAL. 


Williams v. Spensley, United ~—- Circuit ey of Appeals, November i, 1918. 


The liability of national bank directors for voting and declar- 
ing dividends out of capital is not absolute; they are not liable 
if they exercise reasonable diligence and act in good faith, in 
the belief that the dividends are being paid out of net profits. 





THE BANKING LAW JOURNAL 859 


Appeal from the District Court of the United States for the 
Western District of Wisconsin. 

Suit in equity by Christopher L. Williams, as receiver of the First 
National Bank of Mineral Point, Wis., against Calvert Spensley, 
James Brewer, John L. Gray, William P. Gundry, Frederick Vivian, 
and others to enforce liability of directors of a national bank. From 
the decree, complainant appeals. , Affirmed. 

John B. Sanborn, of Madison, Wis., for appellant. 

Aldra Jenks, of Dodgeville, Wis., and Thomas M. Priestley, of 
Mineral Point, Wis., for appellees. 

Before BAKER, KOHLSAAT, and EVANS, Circuit Judges. 

PER CURIAM. Appellant seeks to reverse the decree of the 
District Court in so far as it relieves the appellees as directors of 
the defunct national bank from liability for dividends voted by them 
out of the capital of the bank. 

The special master, whose findings were approved by the District 


Court, and whose findings are not attacked in this court, found 
each of the defendants— 


“did not knowingly violate, or knowingly permit any of the officers, 
agents, or servants of the First National Bank of Mineral Point, 
Wis., to violate any of the provisions of the National Bank Act 
[June 3, 1864, c. 106, 13 Stat. 991; that each, so far as his duty as 


a director devolved upon him, diligently and honestly administered 
the affairs of said bank, and that each director gave to the affairs 
of the bank such diligence and supervision as the situation and the 
nature of the business required; that they exercised ordinary care 
and prudence in the administration of the affairs of the bank.” 

Appellant contends that the liability of a national bank director 
for voting and declaring dividends out of the capital is an absolute 
liability, and no question of good faith, diligence, or knowledge on 
the part of a director that such dividends may impair the bank’s 
capital is involved. This contention must be rejected both on prin- 
ciple and authority. See Yates v. Jones National Bank, 206 U. S. 
158, 27 Sup. Ct, 638, 51 L. Ed. 1002; Thomas v. Taylor, 224 U. S. 
73, 32 Sup. Ct. 403, 56 L. Ed. 673; Witters v. Soules (C. C.) 31 Fed. 1. 

Appellant further contends that the general finding quoted above 
must give way to a special finding miade by the master to the effect 
that the “profit and loss account” was at times “swollen” by the 
credit of so-called “dummy” notes signed “Interest and Discount,” 
which notes represented the earned, but uncollected, interest on 
many obligations running to the bank, and such practice was known 
to the directors. 

This contention must likewise be rejected, because it does not 
appear from the record in this case that the apparent net profits, 
exclusive of this item of uncollected interest, did not equal or ex- 
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ceed the amount of the dividend so declared. In other words, the 
general findings are not inconsistent with the special finding. 

Whether the directors were justified in including the earned, but 
uncollected, interest in determining net profits, we need not decide. 
The directors were justified in declaring an annual dividend out of 
the net profits. The record fails to show that any dividends were 
declared or paid out of the uncollected interest account. 

The decree is affirmed. 


RIGHT TO TRANSACT TRUST COMPANY 
BUSINESS. 


Union Trust Company v. Moore, Supreme Court of Washington, October 15, 1918. 
175 Pac. Rep. 565. 


The Union Trust Company of Seattle was organized under 
the laws of Washington in 1892 and was authorized to engage, 
among other things, in the trust business and in the real estate 
business. The Washington Banking Law, passed in 1917, pro- 
vided that banks and trust companies should hold real estate 
for certain purposes only. It also provided for periodical re- 
ports from banks and trust companies and appointed a state 
bank examiner and conferred upon him visitorial and inquisi- 
torial powers. It was held that the Union Trust Company was 
subject to the provisions of this act and was not entitled to an 
injunction restraining the examiner from enforcing the act 
against it. 

Department 1. Appeal from Superior Court, Thurston County; D. 
F. Wright, Judge. 

Suit by the Union Trust Company against L. H. Moore, as State 
Bank Examiner, and W. V. Tanner, as Attorney General. Decree 
dismissing the complaint, and complainant appeals. Affirmed. 

Turner & Hartge, of Seattle, for appellant. W. V. Tanner and 
Glenn J. Fairbrook, both of Olympia, for respondents. 

FULLERTON, J. The appellant, Union Trust Company, was 
organized as a corporation under the laws of this state in the year 
1892 with its principal place of business in the city of Seattle. Its 
articles of incorporation authorize it to engage in a variety of busi- 
nesses, including among others the trust business and the business 
of buying, selling, leasing, and otherwise dealing in real estate. 
Up to the time of the commencement of this action, its business 
has been confined to dealing in real estate; at no time has it sought 





WOFR—For other similar decisions see Banking Law Journal Digest and 
Supplement, § 53. 
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to exercise its powers as a trust company. In its chosen line, how- 
ever, its business has been and is extensive, and its corporate rights, 
name, and good will are valuable. In 1917 the Legislature passed 
an act relating to banks and trust companies. Laws 1917, c. 80. 
To an understanding of the question here presented it is not nec- 
essary to set forth the act in detail. Generally, it may be said that 
it defined the terms “bank,” “trust business,” and “trust company,” 
provided for the incorporation of banks and trust companies, and 
prescribed and limited the business in which such companies might 
engage. In section 24 the powers of a trust company are specified. 
In section 14 it is provided: . 


“The term ‘trust business’ shall include the business of doing any 
or all of the things specified in subdivisions 2, 3, 4, 5,.6, 7, 8, 9, 10 
and 11 of section 24 of this act. 


“The term ‘trust company,’ where used in this act, unless a dif- 
ferent meaning appears from the context, means any corporation, 
organized under the laws of this state, engaged in trust business.” 

Section 15 of the act provides: ; 


“No person shall engage in banking except in compliance with 
and subject to the provisions of this act, except it be a national 
bank or, except in so far as it may be authorized so to do by the 
laws of this state relating to mutual savings banks, nor shall any 
corporation engage in a trust business except in compliance with 
and subject to the provisions ofthis act, nor shall any bank engage 
in a trust business, except as herein authorized, nor shall any bank 
or trust company establish any branch: Provided, however, that 
any bank or trust company may participate in membership in the 
Federal Reserve banking system of the United States and may to 
that end comply with any requirements or laws of the United 
States or any rules or regulations duly promulgated pursuant there- 
to, anything elsewhere in this act to the contrary notwithstanding.” 


Section 18 provides: 


“The name of every bank shall contain the word ‘bank,’ and the 
name of every trust company shall contain the word ‘trust.’ No 
person except: (1) A national bank; (2) a bank or trust company 
authorized by the laws of this state; (3) a foreign corporation au- 
thorized by this act so to do, shall: (1) Use as a part of his or its 
name or other business designation | or in any manner as if con- 
nected with his or its business or place of business any of the fol- 
lowing words or the plural thereof, to-wit: ‘bank,’ ‘banking,’ ‘bank- 
er,’ ‘trust.’ (2) Use any sign at or ‘about his or its place of business 
or use or circulate any advertisement, letterhead, bill head, note, re- 
ceipt, certificate, blank, form, or any written or printed or part 
written and part printed paper, instrument or article whatsoever, 
directly or indirectly indicating that the rae of such person is 
that of a bank or trust company. 

“Every person who, and every director and officer of every cor- 
poration which, to the knowledge of such director or officer violates 
any provision of this section shall be guilty of a gross misdemeanor.” 
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Section 37 provides: 


“A bank or trust company may purchase, hold and convey real 
estate for the following purposes and no other: (1) Such as shall 
be necessary for the convenient transaction of its business, includ- 
ing with its banking offices other apartments in the same buildings 
to rent as a source of income: Provided, that as to any corpora- 
tion hereafter organized not to exceed thirty per cent. of its capi- 
tal and surplus and undivided profits may be so invested: And pro- 
vided further, any bank or trust company heretofore organized shall 
not hereafter invest in the aggregate to exceed thirty per cent. of 
its capital, surplus and undivided profits in a bank building without 
the approval of the state bank examiner. (2) Such as shall be pur- 
chased or conveyed to it in satisfaction, or on account of, debts 
previously contracted in the course of its business. (3) Such as it 
shall purchase at sale, under judgments, decrees, liens or mortgage 
foreclosures, against securities held by it. (4) Such as a trust com- 
pany receives in trust or acquires pursuant to the terms or author- 
ity of any trust. 

“No real estate specified in subdivision four shall be considered 
an asset of the corporation holding the same in trust nor shall any 
real estate except that specified in subdivision one be carried as an 
asset on the corporation’s books for a longer period than five years 
from the date title is acquired thereto, unless an extension of time 
be granted by the state bank examiner.” 


Section 78 provides: 


“Every corporation, which at the time this law becomes opera- 
tive, is actually and publicly engaged in banking or trust business 
in this state in full compliance with the laws hereof, which were 
in force immediately prior to the time when this law becomes op- 
erative, may, if it otherwise complies with the provisions of this 
act, continue its said business, subject to the terms and regulations 
hereof and without amending its articles of incorporation, although 
its name and the amount of its capital stock, the number or length 
of terms of its directors of the form of its articles of incorporation 


do not comply with the requirements of this act: Provided: (1) 
That any such bank, which was by the state bank examiner law- 
fully permitted to operate, although its capital stock was not fully 
paid in, shall pay in the balance of its capital stock at such times 
and in such amounts as said examiner may require. (2) That any 
bank or trust company which shall amend its articles of incorpora- 
tion must in such event comply with all the requirements of this 
act.. (3) That the directors of trust companies at the time this 
act becomes operative may continue to hold such office for the 
terms for which elected, but the terms of all directors hereafter 
elected shall be governed by this act.” 


Section 79 provides: 


“Any corporation existing at the time this act becomes operative, 
the name of which contains any word, the use of which by such 
corporation is prohibited by this act, may nevertheless continue the 
use of such name for a period of time not exceeding ninety days 
from the time this act becomes operative. Any such corporation 
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may file supplemental articles of incorporation within such period 
changing its corporate name to comply with the requirements of 
this act without the payment of any filing fee for so doing but such 
supplemental articles shall contain no other amendment.” 

The act further provides for the appointment of a state bank 
examiner, conferring on him visitorial and inquisitorial powers with 
reference to banks and trust companies, and generally makes it his 
duty to see that such companies comply with the provisions of the 
act. It also provides for periodical reports from banks and trust 
companies to the examiner, showing their resources and liabilities 
in such form as the examiner shall prescribe, and authorizes him 
to take possession of such companies as are insolvent or fail to com- 
ply with the provisions of the act, wind up their affairs, and dis- 
tribute their assets. 

The present action was begun by the appellant in September, 
1917, against the then bank examiner and the Attorney General 
to restrain them from enforcing as against it the provisions of the 
act. In its complaint the appellant set forth that a dispute had 
arisen between it and the bank examiner touching the meaning and 
proper construction of the act before mentioned; that the bank 
examiner contended that the appellant was operating in violation 
of the act, had threatened to prosecute its officers criminally, and 
had threatened to and would, with the aid of the Attorney General, 
take possession of its business and assets, wind up its affairs, and 
dissolve it as a corporation. It further alleged, and its proofs tended 
to show, that it had by an honorable course of dealing built up an 
extensive and valuable business, that its name and good will were 
valuable, all of which would be destroyed by the acts of the officers 
named if not restrained by the court. It also alleged, and tendered 
proofs to the effect, that it intended at some future time to engage 
in the trust business as its articles of incorporation authorized it 
to do, and that it had therefore entered into negotiations looking 
to the sale of its stock and franchise to persons contemplating en- 
gaging in the trust business. The trial court at the conclusion of 
the trial held that the appellant had failed to prove a cause of ac- 
tion, and entered a judgment of dismissal. This appeal followed. 

The appellant first contends that the statute upon which the re- 
spondents rely as their authority for visiting upon it the penalty 
which it seeks to enjoin is not applicable to its situation. The 
contention in effect is that since the appellant’s articles of incor- 
poration authorize it to engage in a trust business, it is in law and 
in fact a trust company and may lawfully use the word “trust” in 
its corporate name, notwithstanding it has and exercises powers 
not pertaining to the trust business and does not actually engage 
in such business; and that, since it does not actually engage in a 
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trust business, it is not subject to visitation by the bank examiner, 
or compelled to make reports to that officer, or otherwise comply 
with the requirements of the banking and trust company act. 

In support of the first branch of the contention, it is argued that 
the provisions of section 18 of the act, defining what character of 
corporation may use the word “trust” in its corporate name, are 
not limited by the definition of the term “trust company” as a cor- 
poration engaged in the trust business; but the term is used in its 
broader and more usual signification of a corporation having the 
powers of a trust company whether it is engaged in a trust busi- 
ness or not, and, so construing it, there is nothing in the section 
which prohibits the appellant from using the word “trust” in its cor- 
porate name. In further support of the same contention, attention 
is called to the somewhat peculiar wording of subdivision 2 of the 
section cited, and it is argued therefrom that the use of the phrase 
“authorized by the laws of this state” evidences an intent on the 
part of the Legislature to permit any corporation having trust pow- 
ers to use the word “trust” in its corporate name. The rule which 
requires ambiguous words of a statute to be given that meaning 
which will best protect the innocent and not work an injury to, or 
the forfeiture of, property, is also invoked; the conclusion drawn 
being that, if the words of the statute donot clearly indicate the 
meaning the appellant puts upon them, they are ambiguous and will 
be given the meaning contended for in order that valuable property 
rights which the appellant has lawfully acquired may not be @e- 
stroyed. : 

But, however plausible this reasoning may seem, we cannot think 
it correctly reflects the purpose of the Legislature. The act in 
question and other recent acts which it supersedes make it clear, we 
think, that the Legislature in their enactment had in mind a definite 
purpose. That purpose was to segregate the business of banking 
and the trust business from other businesses in which corporations 
might engage, provide for the organization of corporations whose 
businesses should be confined to these businesses alone and subject 
them to supervision and penalties not imposed on corporations en- 
gaged in business of a more general nature, not capable by incom- 
petence, mismanagement, or fraud, of causing the harm to the gen- 
eral public that incompetency, mismanagement, and fraud in this 
particular class of corporations cause. We have cited and quoted 
sufficiently from the provisions of the act, we think, to make this 
conclusion plain. There is a definition of the things which shall con- 
stitute a banking or a trust business, a provision for the incorpora- 
tion of companies which shall engage in the business alone, super- 
vision by a public officer over such corporations is provided, and 
penalties imposed upon the stockholders in such corporations not 
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imposed upon stockholders of other corporations. Further than this, 
it is provided that no corporation shall engage in the trust business 
except as authorized by the act; that no corporation shall use the 
word “trust” in its corporate name except a corporation authorized 
by the laws of the state; that such a corporation shall not purchase, 
hold, or convey real estate except for limited purposes; and, finally, 
that no corporation, existing at the time the act becomes operative, 
the name of which contains any word prohibited by the act, may 
contribute its business for a period longer than 90 days, permitting 
such corporations to file supplemental articles of incorporation with- 
out fees, changing its name so as to omit the prohibited words. 
These provisions would be meaningless, it seems to us, were it not 
intended to put banks and trust companies into a distinct class, con- 
fine them to a banking and trust -business, and confer upon them 
a distinctive title, so that any person dealing with them might know 
from such title that they were corporations with limited powers and 
subject to the state’s supervisory control. ' 

We cannot agree with the appellant in its contention that the 
term “trust company,” as used in section 18 of the act, has a broader 
meaning tharf is accorded to the term in the definition found in 
section 14. It is true that the term is followed by the phrase ~ 
“authorized by the laws of this state,” but a reading of other 
provisions of the act, particularly the subdivision following the sub- 
division from which the phrase is taken, convinces us that the 
Legislature intended by the phrase merely to differentiate between 
corporations organized under the laws of this state to engage in 
a trust business and corporations organized in a foreign jurisdiction 
which the act authorizes to engage in the business. Nor do we 
find the meaning of the section ambiguous, rendering applicable 
the rule of construction governing statutes of ambiguous wording. 
If the purpose of the Legislature is, as we conclude it to be, to define 
what shall constitute a trust business, provide for the incorpora- 
tion of companies whose sole business shall be confined to a trust 
business, subject them to the state’s supervisory control, give them 
a distinctive name, and prohibit corporations engaged in any other 
business, whether authorized to do a trust business or not, from using 
the distinctive name, the subdivision of section 18 called in question is 
in harmony with that view if construed in accordance with the defini- 
tion in section 14. On the other hand, it seems to us that it would 
render the particular section, as well as the whole act, ambiguous to 
construe it in accordance with the appellant’s contention. 

The appellant further contends that, if the statute is to be given 
the meaning we have put upon it, it is void and unenforceable as 
violative of both the state and federal Constitutions. But to this 
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we cannot accede. Section 1, art. 12, of the State Constitution, 
reads as follows: 


“Corporations may be formed under general laws, but shall not 
be created by special acts. All laws relating to corporations may 
be altered, amended, or repealed by the Legislature at any time, 
and all corporations doing business in this state may, as to such 
business, be regulated, limited, or restrained by law.” 

The appellant was organized under the general incorporation 
laws enacted pursuant to this provision of the Constitution, and is, 
of course, subject to the restrictions therein imposed. While it 
may be that the state cannot grant rights unconditionally and after- 
wards place restrictions on the granted rights of the injury of one 
taking under them, there is no doubt that it may prescribe and en- 
force any right which it has reserved to itself, regardless of such 
injuries. Here the rights reserved are to regulate, limit, and restrain. 
Under them the Legislature may do all that it has attempted to 
do in the act before us. The act is not therefore in our opinion 
violative of the State Constitution. 

Nor do we think the act violative of the Federal Constitution. 
The contention under this head is that it is a taking of the appel- 
lant’s property without due process of law. But since the state, 
in the law providing for the appellant’s incorporation, reserved the 
right to alter, amend, or repeal such law, and since it reserved the 
‘right to regulate, limit and restrain the business the corporation 
might do under the law, it is in no sense a taking of its property 
without due process of law to put in force such reserved rights. 

The judgment is affirmed. 








PRESENTMENT OF NOTE LOCKED UP IN SAFE. 









Preudenberg v. Iucas, California District Court of Appeal, October 23, 1918. 


175 Pac. Rep. 482. 


The holder of a note demanded payment of the maker on the 
day of maturity, but was unable to produce the note because it 
was locked in a safe. The safe was in the same room in which 
the demand was made and belonged to another party who was 
out of town at the time. The maker made no objection to the 
non-production of the note but refused payment because he 
had no funds. It was held that the presentment was sufficient 
to charge the indorsers with liability. 


Appeal from Superior Court, Alameda County; Everett J. Brown, 
Judge. 


——$____ 
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Action by G. A. Freudenberg against A. J. Lucas and J. G. Jack- 
son. From judgment denying relief against defendant Jackson, 
plaintiff appeals. Reversed, with direction to enter judgment for 
plaintiff. 

Chas. E. Davis and Robert W. Harrison, both of San Francisco, 
for appellant. A. D. Plaw, of San Francisco, for respondent: 

PER CURIAM. This is an action upon a promissory note arising 
under the law as it stood prior to the adoption of the Negotiable 
Instrument Law. The case was tried upon an agreed statement 
of facts, which showed that on August 10, 1912, defendant Lucas 
executed and delivered to respondent Jackson his promissory note 
for $2,000 payable to his order one year from date. At the same 
time Lucas delivered to Jackson as security for the payment of the 
note a stock certificate of a certain corporation. Thereupon by 
mutual consent, the note and certificate were both delivered to one 
A. A. Curtis, with instructions to hold the same until the note ma- 
tured unless sooner paid, and, if it were paid on the date of maturity, 
to deliver the note and stock certificate to the then owner of ‘the 
note. Prior to maturity the note was indorsed by Jackson to one 
Faraday, and by Faraday to the present plaintiff. On the date of 
maturity plaintiff went to the office of Curtis to get the note, but 
was informed by those in charge that Curtis was out of town, that 
the note was in his safe, and that they did not know when Mr. 
Curtis would return. These statements were made in the presence 
of Lucas, of whom plaintiff then demanded payment of the note. 
Lucas made no demand upon plaintiff that he exhibit to him the 
note, but stated that he was unable to pay it because he had no 
funds, and that plaintiff would have to look to the indorsers for the 
payment thereof. In due time plaintiff served upon Jackson a 
notice, the material part of which is as follows: 

“This is to notify you that on August 11th, 1913, payment of 
that certain promissory note (describing the note and indorsement) 
was demanded of said A. J. Lucas, but that payment thereof was 
refused by said Lucas for the reason, as stated by him, that said 
‘Lucas has not sufficient funds to pay it, and that therefore, as 
holder of said note I now look to.you for the payment thereof. 
Yours, etc., G. A. Freudenberg.” 

Jackson having refused to pay the note, plaintiff brought action 
against Lucas, as maker, and Jackson, as indorser, and has taken 
this appeal from that portion of the judgment denying him relief 
against respondent Jackson. 

Counsel for respondent, in support of the decision of the lower 
court, contends that Jackson was discharged from his liability as 
indorser for two reasons: First, because plaintiff did not have the 
actual and immediate physical possession of the note at the time he 
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demanded payment of the maker; and, second, because the notice 
did not set forth either presentment of the note or the fact of non- 
presentment, with such facts as might excuse presentment. We 
are of the opinion, however, that neither of these two contentions 
can be maintained, for the reasons hereinafter stated. 

The‘ following are the provisions of the Code material to the 
discussion : 

“Sec. 3131. Presentment of a negotiable instrument for payment, 
when necessary, must be made as follows: * * *” 

“Sec. 3141. A negotiable instrument is dishonored, when it is either 
not paid, or not accepted, according to its tenor, on presentment 
for the p se, or without presentment where that is excused.” 

“Sec. 5143. A notice of dishonor may be given in any form which 
describes the instrument with reasonable certainty, and substantially 
informs the party receiving it that the instrument has been dis- 
honored.” 

While there is no statutory expression in California as to what 
will excuse the presentment of a note, sections 3131 and 3141 above 
quoted clearly recognize the common-law rule that presentment 
under certain circumstances is unnecessary and excused. And it is 
admitted by respondent that where, as in the case at bar, the maker 
refuses payment on the sole ground that he is without funds to 
pay, and makes no demand that the note be exhibited to him, actual 
exhibition of the note to him is excused. But respondent claims that, 
even though exhibition of the note was excused, plaintiff must have 
had the actual physical possession thereof, with the ability to exhibit 
it to Lucas had he demanded it, in order to constitute a valid demand. 

The claim is highly technical and, in our opinion, without any sup- 
port in logic. When, on the date of the note’s maturity, Lucas and 
plaintiff were in Curtis’ office, the note was in the same room with 
them, in the safe where the depository chosen by Lucas and re- 
spondent had put it, and it was in the eyes of the law in plaintiff’s 
possession, for it cannot be disputed that Curtis was on that day 
plaintiff’s agent, and his possession was that of his principal. If 
exhibition of the note had been demanded, it might have taken 
some time to find Mr. Curtis and to get the safe open; but there 
was no legal impediment to the production of the note by plaintiff 
any more than if plaintiff had brought it to Lucas in a strong box 
the key of which plaintiff had inadvertently left at his home in 
another town. In either case the law would excuse a reasonable 
delay in physically producing the note, where such production was 
demanded; and where, as in the instant case, no such demand was 
made, it would be carrying technicality to a ridiculous extreme to 
make the validity of plaintiff’s demand turn upon the wholly irrele- 
vant question of his ability or inability to open his agent’s safe. 

The notice substantially informed respondent of the dishonor of 
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the instrument, as the demand for payment, and the refusal thereof 
for the assigned reason of want of funds, were the two facts from 
which nonpresentment was excused; and the notice fully advised 
respondent of all the necessary facts from which he could draw 
the legal inference that the note had been dishonored within the 
meaning of the statute. 

Judgment reversed, with direction to the lower court to enter 
judgment in favor of plaintiff for the unpaid balance of the note as 
appears from the agreed statement of facts. 


PAYMENT OF CERTIFICATE OF DEPOSIT 
WITHOUT REQUIRING ITS RETURN. 


NT a Ee ee et ae a ee 
Michigan, September 28, 1918 168 NW. W. Rep. 1 


The plaintiff wired $500 to one of its salesmen, who had been 
arrested, to be used as bail. The attorney for the salesman 
deposited it in the defendant bank, which issued a certificate of 
deposit, reciting that the attorney had deposited the money and 
payable to the magistrate “on the return of this certificate 
properly indorsed.” After the salesman was tried and acquitted 
the bank paid the money to the attorney without, however, 
taking up the certificate, which had been sent to the plaintiff. 
When the latter presented the certificate payment was refused. 
It was held that the bank was liable to the plaintiff. 


Error to Circuit Court, Ottawa County; Orien S. Cross, Judge. 

Action by the Cohn-Goodman Company against the People’s Sav- 
ings Bank of Grand Haven. Judgment for plaintiff, and defendant 
brings error. Affirmed. 

Argued before OSTRANDER, C. J., and BIRD, MOORE, STEERE, 
BROOKE, FELLOWS, STONE and KUHN, JJ. 

Chas. E. Soule, of Grand Haven (Charles E. Misner, of Grand 
Haven, of counsel), for appellant. Lillie, Lillie & Lillie, of Grand 
Haven, for appellee. ; 

STONE, J. Action to recover the amount claimed to be due 
plaintiff upon a certificate of deposit issued by defendant. 

In April and May, 1917, the plaintiff, an Ohio corporation, was 
engaged in the business of merchandising at Cleveland, Ohio. Charles 
P. Jacobs was one of plaintiff’s traveling salesmen, and as such 
visited the city of Grand Haven on April 30, 1917. He was arrested 
on that day on a warrant issued by Isaac N. Tubbs, a justice of the 





NOTE.—For other similar decisions see Banking Law Journal Digest and 
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peace, charged with felonious assault, and while in custody of the 
sheriff in the jail he employed Charles E. Misner, an attorney, to 
defend him, and Misner saw Jacobs at the jail, and they both com- 
municated with the plaintiff by telephone. The precise conversation 
between Misner and the plaintiff was a disputed matter. It was 
undisputed that Misner arranged with the justice that the security 
for Jacobs’ appearance in the circuit court should be the sum of 
$500 in cash in lieu of a bond. It was the claim of the plaintiff, and 
there was evidence tending to support the claim, that Misner in- 
formed the plaintiff that if $500 was put up as security, and Jacobs 
appeared in the circuit court for trial, the money would be refunded 
to the plaintiff. 

Upon the trial of the instant case, Jacobs testified that when 
Misner was talking with Mr. Cohn over the telephone, before the 
money was sent, Misner said: 

“T can’t do it. I am not able to do it. I must. have $500 cash 
bond to put up. The money will be returned to you on the termina- 
tion of the trial.” 

This was denied by Misner. All agree that plaintiff wired $500 
to Jacobs, and also telegraphed Misner on May Ist: 

“Telegraphed Jacobs by Western Union Telegraph Company. this 
morning at 8 o’clock, five hundred, care of sheriff.” 

The sheriff went with Jacobs and got the telegraph company’s 
check for $500 on the State Bank, went to the said State Bank and 
got the currency; the sheriff there identifying Jacobs. They then 
went to the Peoples Savings Bank of Grand Haven, the defendant 
here, where they met Misner and Tubbs, the justice. Jacobs gave 
the money to Misner, either in the street or in the last-named bank. 
Misner had been to the bank and had dictated the form of a certifi- 
cate of deposit. Either the justice or Misner handed the money to 
the assistant cashier, and the latter handed to the justice the certifi- 
cate of deposit, which was in the form following: 

“Peoples Savings Bank of Grand Haven, Michigan. 
“No. 12743. Grand Haven, Mich., May 1, 1917. 

“Charles E. Misner has deposited in this bank five hundred dol- 
lars ($500) payable to the order of Isaac N. Tubbs in case of the 
default of the bond given in the case of People v. Jacobs on the return 
of this certificate properly endorsed. A. E. Gale, Assistant Cashier.” 

The justice made due return to the county clerk in the case, and 
to his return he attached the certificate of deposit, indorsed by him. 
Jacobs subsequently, and in August, 1917, duly appeared at the 
circuit court, was tried upon the charge against him, and was 
acquitted. Misner remained the attorney of Jacobs for a short time 
when he was dicharged by Jacobs, who employed other counsel. 
Within a day or two after Jacobs was acquitted, Misner demanded 
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the certificate of deposit of the county clerk. In the meantime the 
plaintiff had sent an order by its Cleveland attorney (who was in 
attendance at the trial) to the county clerk, asking the clerk to 
send them a draft for the amount of the money. The county clerk 
refused to deliver the certificate of deposit to Misner, and he at 
first refused to deliver the certificate on the order to the plaintiff. 
But upon a bond of indemnity in the sum of $1,000 having been given 
to the county clerk to save him harmless, he delivered the certificate 
to the attorney for the plaintiff. 

By consent of counsel on the trial of the instant case, the follow- 
ing statement of the prosecuting attorney was read in evidence: 


“On the back of certificate of deposit in dispute in the case, above 
the name of Isaac N. Tubbs, J. P., I wrote the words ‘Pay to Ottawa 
Co. Clerk,’ so that the county clerk should have control of the same, 
as if it were a proper recognizance filed in the case.” 

Upon the delivery of the certificate by the county clerk, he in- 
dorsed the same. The certificate of deposit was by its attorney 
delivered to the plaintiff at Cleveland. It appears that Jacobs also 
indorsed the certificate. The plaintiff indorsed and deposited it in 
its bank in Cleveland, and it went forward to defendant through 
various banks for collection, and was presented to the defendant 
for payment. Payment was refused, and the certificate of deposit 
was protested for nonpayment on August 21, 1917. It appeared on 
the trial that in the meantime the defendant, upon the demand of 
Misner, had paid the amount of the certificate to him, upon his 
furnishing evidence of the appearance and acquittal of Jacobs, al- 
though he (Misner) did not have possession of or return the certifi- 
cate in question. 

There was evidence on behalf of plaintiff upon the trial that the 
money represented by the certificate of deposit belonged to, and 
was the money of, tht plaintiff, and not of Jacobs. It was the 
claim of the defendant that the money belonged to Jacobs, and 
that he authorized Misner to draw the money and deduct an amount 
due him for services, and that the defendant was justified in paying 
over the money to Misner, as the certificate showed that he de- 
posited it, and it appeared that Jacobs had not made default. 

The trial court submitted the case to the jury upon the following 
statement of the claims of the parties: 


“It is the claim of the plaintiff that it sent $500 here to secure the 
appearance of Mr. Jacobs for trial; that the money was deposited 
with the defendant bank and a certificate of deposit issued; that 
Mr. Jacobs appeared as required, and afterwards the certificate of 
deposit was delivered to the plaintiff, and demand for return of the 
money made upon the bank; that the bank refused to pay the 
money to the plaintiff, and thereupon the plaintiff commenced this 
suit to recover the sum of $500 and the interest thereon at 3 per 
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cent from the Ist day of May, 1917, and the protest fees on the 
certificate of deposit. * * * 

“The defendant claims that the money was deposited by Charles 
E. Misner, and that the money belonged to Charles Jacobs; and that 
Mr. Jacobs appeared for trial as required, and that afterwards the 
money was paid to Charles E. Misner on his demand; that Mr. 
Jacobs authorized Mr. Misner to draw the money and deduct his 
fees from the same and return the balance to him. Those are 
the claims of the parties.” 


The jury were also charged as follows: 


“In order to render a verdict for the plaintiff for the amount due 
on the aforesaid certificate of deposit and the protest fees, you must 
find by a preponderance of the evidence in this case that the plaintiff, 
the Cohn-Goodman Company, was the owner of this money repre- 
sented by said certificate at the time this suit was commenced; that 
the said plaintiff, the Cohn-Goodman Company, sent to Charles P. 
Jacobs, through the Western Union Telegraph Company, $500; that 
Mr. Jacobs receved that money, and the same was deposited in the 
Peoples Savings Bank of Grand Haven, and the above certificate 
of deposit issued therefor ; that the above certificate was indorsed by 
Isaac N. Tubbs, Orrie J. Sluiter, and Mr. Jacobs, and then went 
through the regular course of proceedings, and was finally received 
by the Peoples Savings Bank of Grand Haven through the regular 
course of business, the payment refused thereon, and protest made 
by said bank when the bank received said certificate of deposit for 
payment through the regular course of business aforesaid; and 
that the money represented by said certificate of deposit was not 
the money of Charles E. Misner, although it is represented by said 
certificate that Charles E. Misner deposited said money. And if 
you do so find by a preponderance of the evidence, then your verdict 
will be for the plaintiff for said $500, and interest thereon at 3 per 
cent from May 1, 1917, to date and the protest fees as shown you 
by the evidence given herein. And if you fail to so find, your verdict 
will be for the defendant.” 


The trial resulted in a verdict and judgment for the plaintiff for 
the amount of the certificate and protest fees. The defendant has 
brought the case here, and there are 43 assignments of error. These 
are not discussed by appellant, but the brief presents and discusses 
’ certain propositions, some of which appear to be covered by assign- 
ments of error. 

It is first argued that the instrument sued upon is not a negotiable 
instrument and is not subject to the incidents of negotiable paper. 
We do not think that question a controlling one in the case. It is 
at least a contract and contained the stipulation that it was payable 
“on the return of this certificate duly indorsed.” The title to it 
would pass by assignment, and the assignee could recover in a suit 
thereon to the same extent that his assignor could. First National 
Bank v. Carson, 60 Mich. 432, 27 N. W. 589. 

In order to reach the conclusion which they did, the jury must 
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have found, under their instructions, that the money represented 
by the certificate belonged to the plaintiff. The defendant saw fit 
to pay over to Misner the money represented by this paper, and 
without. requiring its return or surrender duly indorsed, and in 
doing so it acted at its peril. It was not required so to do by the 
terms of the instrument. It has been held: 

“The condition that the certificate be surrendered at the time of 
its payment is no more than the law would require without a pro- 
vision to that effect.” Zander v. New York Security & Trust Co., 
178 N. Y. 208, 70 N. E. 449, 102 Am. St. Rep. 492. 
~That language was used in speaking of a nonnegotiable instru- 
ment. 

There was no claim that it was a lost instrument. The party 
who, according to the finding of the jury, actually owned it, after 
it had performed its function, had possession of it, and presented it 
for payment properly indorsed. Payment was refused by defendant 
on the ground that it had paid the money to Misner because he had 
deposited it. Both officers of the defendant who testified stated that 
the certificate came back to the band in the regular course of busi- 
ness for collection. 

It is next urged that the indorsements did not show title to the 
certificate in the plaintiff; the last indorsement being “Pay to the 
order of any bank or banker,” etc. We think there is no merit in 
this point, as the declaration stated that the plaintiff was the owner 
of the certificate and there was evidence tending to support the 
allegation. 

It is next urged that the defendant refunded the money deposited 
to Misner, the depositor, before it had any notice that it belonged 
to plaintiff. What we have already said covers this point. The 
contract was to pay “on the return of this certificate properly in- 
dorsed.” The defendant, instead of standing upon its contract rights, 
saw fit to pay money to Misner, because he had deposited it. The 
mere fact that he had deposited money payable to another gave 
him no right to receive the money, nor the defendant any right to 
pay him, without the return of the instrument duly indorsed. It 
should be borne in mind that the instrument did not state that the 
defendant would pay the money to Misner if Jacobs did not make 
default. There was no contingency stated in which the certificate 
was to be payable to Misner. We think the defendant could, and 
should, have protected itself by not paying the money until the 
certificate was returned properly indorsed. It had it in its power 
to protect itself, but seems to have negligently paid the money 
to Misner, and now claims that the plaintiff should suffer because 
of such course. In our opinion the defendant is in no position to 


complain. 


. 
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| 

| 
The declaration set out the transaction leading up to, and the 
deposit of the money, and the giving of the certificate, which was 
. also set forth in full. The defendant demanded a bill of particulars, 
which was furnished. It stated that the cause of action consisted 
| of the certificate of deposit, a copy of which was set forth in the 
| declaration, and the interest thereon and the protest fees. It is 
| urged by appellant that the plaintiff was permitted to ignore its 
bill of particulars and prove many things not mentioned therein, 
and that it was error to permit the plaintiff to trace the money from 
the plaintiff, and to show whose money was deposited, and to 
show the circumstances of the transaction. We think there is fio 
merit in this contention. There was no effort made to change 
the terms of the certificate. Nobody denied that the certificate 
properly stated that Misner deposited the money, but it was sought 
to show that the money belonged to the plaintiff, and the certifi- 
cate did not state that the money was Misner’s. The contract of 
the defendant did not provide for the payment of the money to 

Misner in any contingency. 

We find no reversible error in the record, and, as none of the errors 
complained of have resulted in a miscarriage of justice, the judg- 
ment below is affirmed. 


PAYMENT OF DEPOSIT AFTER NOTICE OF CLAIM 
BY THIRD PERSON. 


Miller v. Bank of Washington, Supreme Court of North Carolina, October 9, 1918. 
96 S. E. Rep. 977. 





The plaintiff gave her husband some money to deposit in a 
bank, which money was to be used in a joint business venture. 
The husband wrongfully deposited it in his own name in the 
defendant bank. Later the plaintiff notified the bank that the 
| money was hers and that attachment papers were being pre- 
pared. The bank nevertheless paid it out to the husband. It 
was held that the bank was liable for the amount. 

: Appeal from Superior Court; Beaufort County; Bond, Judge. 

Action by Minnie Miller against the Bank of Washington. From 
a judgment for plaintiff, defendant appeals. Affirmed. 

This is an appeal by the defendant bank from a judgment requir- 
ing it to pay the plaintiff, Minnie Miller, $800 and interest. The 
complsint alleged that her husband, G. H. Miller, had fraudulently 
procured said $800 from her, and with the fraudulent purpose to 
convert it to his own use and unknown to her had deposited it in 


NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, § 166. 
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the defendant bank in Washington, N. C., in his own name, but not- 
withstanding the notice to the bank from her of such facts, and of 
the attendant circumstances, and her notice not to pay out the 
same to him, and though knowing that she was getting out an 
attachment upon said sum, the bank paid out the said money to G. 
H. Miller, who immediately absconded and left the state. The 
plaintiff says she handed him the money to put in the bank at 
Belhaven, where she lived. 

The jury found upon the issues submitted that, when the bank 
paid said fund over to G. H. Miller, the plaintiff, Minnie Miller, was 
the equitable owner of said deposit; that the bank knew that she 
claimed to own said fund, and knew, or had reason to believe, that 
she was getting out proceedings to have the same attached. There 
was evidence that the said G. H. Miller was the second husband of 
the plaintiff, who had four children by her first husband, and that 
she mortgaged her home to procure this $800 to go into business 
with Miller, and gave to him to deposit in the bank at Belhaven, 
where they lived, but without her authority he put it in the bank 
at Washington in his own name, and threatened to leave the state; 
that, suspecting his purpose, she consulted a lawyer in Belhaven, 
who put her in phone communication with his partner, Mr. Mc- 
Mullen, a prominent lawyer in Washington, whom she notified 
that she would arrive on the next train. He took her in his car to 
the bank and saw the cashier, whom, as she testified, she told “all 
about” the circumstances, and that her husband was drinking and 
intended to defraud her of said sum. The cashier, while declining 
to admit that the money had been deposited by the husband, inti- 
mated to the plaintiff’s lawyer, Mr. McMullen, who was also a 
director in the bank, that he could take out legal proceedings to 
stop payment. Mr. McMullen, after advising the cashier not to pay 
the money to plaintiff’s husband, returned to his office with the 
plaintiff to get out proceedings in attachment. The defendant’s 
cashier, knowing of this purpose, in a very short time called up 
Mr. McMullen and told him he need not proceed any further; that 
he had paid out the $800 to Mr. G. H. Miller. The. latter, having 
discovered his wife’s purpose, had-come through the country in an 
automobile, and presenting himself to the cashier, after the plaintiff’s 
notice to him that it was her property, deposited with her husband 
for a certain specified purpose, and that he was intending fraudulently 
to convert it to his own uses, the cashier paid out the full amount 
thereof to him while attachment proceedings were being prepared. 
Miller immediately left the state and his whereabouts are unknown. 

Small, MacLean, Bragaw & Rodman, of Washington, N. C., for 
appellant. Ward & Grimes, of Washington, N. C., for appellee. 

CLARK, C. J. When a bank has reasonable notice of a bona fide 
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claim that money deposited with it is the property of another than 
the depositor, it should withhold payment until there is reasonable 
opportunity to institute legal proceedings to contest the owner- 
ship. For a much stronger reason a bank should withhold payment 
when it has notice, as in this case, not merely that the title to the 
fund is in question, but that it has been deposited without the 
authority of the owner, with the fraudulent intent on the part of a 
trustee, or agent, to convert to his own use funds placed with him 
in trust. 

Suppose the bank was notified that funds placed on deposit had 
been stolen by the depositor. The bank, surely, under such circum- 
stances, could not be justified in paying over said fund to the de- 
positor. This is so, also, a matter of public policy, in cases where 
an agent or official deposits with a bank funds which it has notice 
that he has embezzled. The bank could not, in such cases, pay over 
such sum to the depositor, without being a “fence.” In this case, 
if there was not embezzelment, the evidence is uncontr2“‘-ted that 
the bank had notice that the plaintiff claimed that said G. H. Miller 
had by false pretenses procured his wife to mortgage her home to 
procure said $800, and had induced her to place the same in his 
hands for a specified purpose, with the intent ‘in breach of his 
trust to convert same to his own use. The defendant, with notice 
of these allegations made to it by the plaintiff, and with knowledge 
that said lawyer was preparing attachment proceedings, in a few 
minutes thereafter, nevertheless paid out said fund to the husband, 
who immediately absconded. 
_ In the verdict and judgment holding the defendant liable for such 

payment there was no error. Stair v. Bank, 55 Pa. 364, 93 Am. 
Dec. 759; Bank v. Mason, 95 Pa. 117, 40 Am. Rep. 632; McDermott 
v. Bank, 100 Pa. 287. Bank v. Mason holds that the deposit is but 
prima facie evidence of the ownership of the fund by the depositor. 
McDermott v. Bank holds that money deposited in a bank to the 
credit of one person can be showfi to be the property of another. 
It is also held in Bank v. King, 57 Pa. 206, 98 Am. Dec. 215, that 
the deposit of money belonging to a trust fund by a trustee in his 
own name does not change the title thereto. In such cases, when 
notice is given to a bank, it will pay the depositor at its own risk. 
Bank v. Bache, 71 Pa. (21 P. F. Smith) 213, citing Bank v. King, 
57 Pa. (7 B. P. Smith) 202, 98 Am. Dec. 215. To the same purport, 
Bank v. Gillespie, 137 U. S. 411, 11 Sup. Ct. 118, 34 L. Ed. 724, and 
annotations thereto in Rose’s Notes. 

In Tiffany on Banks, p. 50, it is said: 


“After receiving notice of an adverse claim, the bank will pay 
its depositor at its peril. * * * Payment to the equitable owner 
will, of course, always be a defense”—citing Brown v. Bank, 51 
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Kan. 359, 32 Pac. 1113; Commission Co. v. Gerlack, 92 Mo. App. 
326; Adams v. Shoe & Leather Co., 9 N. Y. Supp. 75. © 


In Morse on Banks (3d Ed.) § 342, it is said: 


“A bank is justified in paying to the depositor or his order until 
the fund is claimed by some other person; but, if notified that the 
funds belong to another, it will pay the depositor at its peril. If 
notice that a third person claims under a superior title and intends 
to enforce a claim adverse to the depository, the bank should hold 
the funds until the title is settled or take a bond of indemnity; 
otherwise, it may be a loser”—citing several cases. 

In our own state, Bank v. Clapp, 76 N. C. 482, holds that, where 
the bank participates with the trustee in the misapplication of a 
fund, it is liable to the cestui que trust for any loss sustained 
thereby. In this case, while the bank did not actively participate, 
in the sense of receiving any benefit therefrom, it was liable for its 
negligence, to say the least, in not holding the fund under all the 
circumstances till the plaintiff could take out legal proceedings and 
prove her allegations of being the beneficial owner of the fund, as 
she has since done in this action. 

The whole evidence shows the evident good faith of the plaintiff. 
Besides, the jury find that she was the direct owner of the deposit. 
There is no evidence impeaching her character. On the contrary, 
two witnesses testified to her good character and none to the con- 
trary. 

There is no defect, in that the absconding husband is not a party 
to this proceeding. He has no possible interest in this action, for 
he has received the fund, and the judgment herein cannot affect him 
in any way. It would have been otherwise if the fund had not 
been paid over, but was still in litigation, and in that event the 
bank might have made him a party by publication. As it is, “the 
subsequent proceedings interest him no more.” 

It is true that the jury also found that the plaintiff did not notify 
the bank that the $800 was her money and why it was in the bank, 
and request the bank to hold it until she could have it attached; 
but in view of the fact that the jury found that tge plaintiff was 
the equitable owner of the $800 when it paid Miller the money, and 
that it knew at the time that it paid him that the plaintiff claimed 
to own the money, and that it knew, or had reason to believe, that 
the plaintiff was proceeding to have the same attached, judgment 
was properly entered for the plaintiff. It was not essential that she 
should have notified the bank that it was her money, and request 
the bank to hold it until she could have it attached, when it is found 
that she was the real owner; that the bank knew she claimed to 
own the fund, and knew or had reason to believe that she was 
proceeding to have it attached. 
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The statement of ten of the jurors, after they were discharged, 
that they intended to find a verdict for the defendant bank, was a 
legal inference, and was disregarded by the court. It was a matter 
which rested within its discretion. If verdicts can be set aside as a 
matter of law upon such representations of a jury after its discharge, 
it will encourage proceedings that will be altogether unseemly in 
the practice of the courts, and in the due administration of justice. 
The action of the judge in such cases must necessarily be left to 
the discretion of the presiding judge, who has full knowledge of 
the attendant circumstances, and possibly of much which does not 
appear in the record. 

Upon the findings of the jury the judge properly entered judgment 
for the plaintiff. 

The geologist, upon the examination of a lump of coal, can dis- 
cover the species of trees of which it was composed eons ago. The 
layer of sandstone or of marble will show the raindrops and the 
footprints of passing animals, when these substances were yet plastic 
with heat. Amber and other substances retain the insects that 
lighted upon them. From these substances the scientists can re- 
build the story of thousands of years ago, when man, or semi-man, 
or beast, was floundering in the bogs and swamps where now stand 
the solid hills or are spread out the smiling plains. So in the dry 
records of legal proceedings are embalmed many a tale of wrong and 
of woe which can be deciphered by some future historian, but in 
few of them can be found a more pathetic or moving cameo of 
life than is shown in this case. In this instance four little helpless 
children were left to the care of their widowed mother, who seemed 
to them a deity on earth, and to them such she was, for she alone 
stood between them and the cold and want and hunger of a heartless 
world. Their father despairing in the struggle of life, or perhaps 
with a diseased brain, and despondent, unsummoned and uncalled, 
struck by a suicide’s hand, staggered out of life into the great silence. 
In some sane and unselfish moment he had insured his life. With 
this the mother of these children bought a humble home. 

Then came fhe prowling wolf in human shape. With the plea that 
by the union of his labor and her little capital conditions could be 
bettered, he proposed marriage, and a union of his labor and of her 
money, the latter to be raised by an $800 mortgage on the little 
home. The appeal to mother love, the most divine spark that this 
world holds, was irresistible. The marriage made, the $800 raised 
on the mortgage was given to the deceiver by the mother, to be 
placed in the bank where they lived. The enterprise had not yet 
been begun. The money was still the mother’s (as the jury found). 
The agent, false to his trust, and without the plaintiff’s authority 
or knowledge, placed the fund in the defendant bank in his own 
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name in a town 30 miles away. Learning of this, and that the 
trustee intended to fly the state, the frightened mother, unknowing 
at first what to do, was at last advised by counsel, and, hastening to 
Washington, N. C., by rail, in company with a director of the de- 
fendant bank told the cashier (as the jury find) that she claimed 
the fund, and the jury find also that she owned it, and that the bank 
knew she would at once take out legal proceedings to attach it. In 
the meantime the false depositor, having been informed by wire or 
otherwise by some one, rushing through the country by automobile 
and getting to the bank, the defendant promptly paid the plaintiff's 
$800 over to him, and he disappeared “over the rim of the world,” 
and his whereabouts are unknown to this day, according to the 
evidence. The defendant knew that the plaintiff’s counsel was pre- 
paring papers to protect her rights as owner of the fund (as the 
jury find she was), for he phoned her counsel that he need not pro- 
ceed, for he had paid out the fund to the defaulting and fugitive 
depositor. 

“Then all the Greeks took Sosthenes, the chief ruler of the syna- 
gogue, and beat him before the judgment seat, and Gallio (the gov- 
ernor and judge) cared for none of these things.”—Acts xviii, 17. 

The defendant cared not that the true owner should lose the fund, 
and that the defaulter should make off with it before the plaintiff 
by legal proceedings could protect the rights of herself and of her 
helpless children in the protecting fund left by their father. The 
swindling depositor has disappeared, no man knows where, and 
the plaintiff’s money, the hope of her four little children, disap- 
peared with him. The mortgage, however, remains, and sticks closer 
than a brother, and with it and the court costs will go the roof 
from over their heads, unless speedy justice is rendered. Inspira- 
tion tells us that above the roof of that humble home is God and 
His Heaven, and poetry tells us that the stars are always shining 
there; but remove that shelter, and the snows and sleets and the 
winds of winter will come, till the deceived and despairing mother, 
like the widow of Blennerhassett, perchance “may be found alone 
at midnight mingling her tears with the torrents that freeze as 
they fall.” 

It was easy for the defendant to regard only its own interests, 
and, careless of the rights of the plaintiff, turn over the fund to 
the deceiver and the defaulter, while the plaintiff, as it knew, was 
endeavoring to complete the legal proceedings to enable her to 
assert her rights. The court might lightly order a new trial, but 
the mortgagee will need his principal and interest, when they are 
not forthcoming. There must be money for the lawyer and the 
witnesses, and there shall be the delays of justice, “which maketh 
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the heart sick,” while the little children may lack shelter and cry 
for bread. 

The plaintiff’s $800 (for the jury find it was hers) was wrongfully 
paid out by the defendant in July, 1915, three years and two months 
ago, and the plaintiff has already lost more than $150 interest on 
money she has not, besides the lawyers’ fees, and the loss of time 
attending court, and other expenses to recover her own. Is not this 
enough? Justice is “lame in its feet,” like Mephibosheth, the son 
of Jonathan (2 Sam. iv, 4), and moves slowly. The Scriptures are 
full of injunctions to give judgment in righteousness for the pro- 
tection of the “widow and the fatherless.” 

Have those fatherless little children no rights, which the courts 
can consider, in the shelter provided by the foresight of their un- 
fortunate father—children of whom God, when He walked the 
earth, said, that of such in heart were His kingdom? The court 
and jury have said that the frantic and deceived mother was the 
true owner of that home, which she devotes to her children. Why 
protract litigation till interest and costs of litigation shall take it 
from them? The story of the fair-haired wife of Sparta’s king, 


“Whose face launched a thousand ships 
And sacked the topmost towers of Troy.” 


—as told by the blind old bard, still moves the hearts of men after 
the lapse of 30 centuries, in proof of the might and majesty and 
power of the beauty that is woman; but there is greater power, 
because more universal and more pathetic, in that mother love which 
dares do, and does, all for her children—a love which knows neither 
time, nor place, nor limit. The human heart is like an Aeolian harp, 
tuned and trembling to the touch of every wind that whispers by, 
making music, sad or sweet, as the breeze shall blow. 

Women and children are the great heart of the world. Without 
them there can be no future. Helpless they may seem, but the very 
continuance and existence of all humanity hang upon them. Jus- 
tice should have no sword sharper, more sudden, or surer than that 
which should be drawn against the heartless swindler who would 
condemn them to poverty and want, as in this case, or wear a sterner 
face than against the “careless Gallio,” whose indifference has made 
possible the consummation of such crime. 

There is in this record nothing whatever that calls in question 
the good character, which is shown by two witnesses and not con- 
tradicted, and the absolute good faith of the unfortunate mother, 
nothing to mitigate the atrocious iniquity of the absconding swindler, 
and nothing to palliate the careless indifference of the defendant 
bank, which paid the plaintiff’s money to the defaulter, though know- 
ing she claimed it, and was even then getting out proceedings to 
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protect her rights. The judge attached no importance to the defend- 
ant’s ex parte dealings with the jury after verdict. It is no discredit 
to the plaintiff, or her lawyer, that she did not enter into competition 
along that line. The defendant should look to get the money back 
from the party to whom it was paid out by its own negligence 
against the protest of the true owner. 

In this case four opinions have been filed, but Judge BROWN, 
being a stockholder in defendant bank, does not sit, and, the court 
“being evenly divided, the judgment is affirmed.” The opinions 
in favor of affirmation (like those of a contrary view) express the 
views of each writer only; the conclusion alone that, there “being 
an even division, the judgment is affirmed,” is the act of the court, 
by operation of law. 

The court being evenly divided, the judgment of the court below 
is affirmed. Durham v. Railroad, 18 S. E. 208, 113 N. C. 240, and 
citations thereto in Anno. Ed. 

No error. 


ERASURE OF WORDS FROM MARGIN OF NOTE. 


Mason v. Shaffer, Supreme Court of Appeals of West Virginia, October 1, 1918. 
96 8. EB. Bep. 1024. 


The erasure from the margin of a note of the words “This note 
is to fulfill a contract dated July 7, 1915,” is an immaterial altera- 
tion and does not affect the rights or liabilities of the parties to 
the note. 


Error to Circuit Court, Preston County. 

Action by A. J. Mason against C. M. Shaffer. Judgment for plain- 
tiff, and defendant brings error. Affirmed. 

F. E. Parrack, of Tunnelton, for plaintiff in error. P. J. Crogan, of 
Kingwood, for defendant in error. 

MILLER, J. The foundation of the judgment below of which the 
defendant complains was the folowing note: 


“$125.00 Tunnelton, W. Va., July 7, 1915. 


“One year after date for value received I promise to pay to the 
order of A. L. Delany one hundred and twenty five dollars. 
“Negotiable and payable at The Tunnelton Bank of Tunnelton, W. 
Va. The makers and endorsers of this note, hereby waive protest, 
presentation and notices of dishonor with costs of collection and at- 
torney’s fee in case payment shall not be made at maturity. 
Endorsed: “A. L. Delany: “(Signed] C. M. Shaffer. 
“A. J. Mason.” 





NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, § 31. 
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The action was begun before a justice. The judgment complained 

of was pronounced on appeal by plaintiff to the circuit court. The 
verdict of the jury, and the judgment thereon, was for the plaintiff 
for the full amount of the note and interest. 

It is fully proven that plaintiff, in good faith, purchased the note 
in due course for value, before maturity and without notice of any 
defect or infirmity therein, unless what appeared on the face of the 
note, if anything, was sufficient to put him on inquiry. 

Two defenses were relied on: First, that the consideration for 
which the note was given had wholly failed; second, that the note as 
originally executed was not negotiable, but had since then been ren- 
dered so in form, by a material alteration thereof by some one after 
its execution and delivery to the payee, rendering it void and unen- 
forceable against defendant. 

On the trial upon the evidence admitted the court at the instance 
of the plaintiff gave but one instruction to the jury, to the effect that 
if they believed from the evidence that plaintiff was an innocent holder 
of the note for value and had no notice or knowledge of the alleged 
alteration, they must find for him the aggregate of principal and 
interest. There was no contention that there had been any change 
or alteration in the body of the note as introduced in evidence. As 
a witness in his behalf, defendant’s wife, when shown the note, was 
permitted to testify, that “there is something wrong here at the 
top at the left hand corner. * * * There is something erased. 
It said this note is for the fulfillment of a certain agreement under 
a certain date.” When asked whether she remembered “just the 
words,” she answered, “No, sir; but it was this note is to fulfill an 
agreement of a certain date.” And being asked to step over and 
show the jury where the writing was, she answered, “It was right 
here.” Shaffer himself who admitted signing the note further tes- 
tified: “Q. State if it is as it was when you signed it? A. No, 
sir, I had on here in this left hand corner, this note is to fulfill a 
certain agreement.” 

Upon the admission of this testimony defendant then proposed to 
introduce in evidence to the jury a contract claimed by him to have 
been signed by Delany at the time the note was delivered to him 
and that the memorandum on the note was: “This note is to fulfill 
a contract dated July 7th, 1915.” But on objection the offer so far 
as the contract was concerned was denied, the court ruling, however, 
that as the plaintiff had not objected to any testimony tending to show 
what the defendant claimed was written on the note in contro- 
versy at the time it was made and delivered to Delany, the defend- 
ant might introduce any further testimony he might have to offer 
on that subject, but no additional evidence thereon was offered. 
The contract, which bears no date, rejected, was as follows: 
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“I, E. Clark Ice, and A. L. Delany, agent for E. Clark Ice, does here- 
by guarantee to I, C. M. Shaffer, that this lease 72 acre tract of John 
Miller gas well now drilling is producing 314 million feet of gas per 
day for one year and forthwith and_ this is the said first well on this 
tract, I, C. M. Shaffer, has $125.00 stock in for note given to A. L. 
Delany on Tunnelton Bank and if this agreement is not fulfilled it is 
understood that C. M. Shaffer is return contract and get said note 
$125.00 without any costs whatever any time within one year. 

“(Signed] E. Clark Ice, Agent. 
“[Signed] A. L. Delany.” 

We are of opinion that no error was committed on the trial. 
By force of the statute, if not by the law merchant, failure of 
consideration as between the original parties to a negotiable in- 
strument does not vitiate the paper or constitute it a good defense 
in an action thereon by the holder thereof in due course. Barnes’ 
Code 1918, chapter 98A, sections 28 and 57 (Code 1913, §§ 4199, 
4228). And section 52 (sec. 4223) of said chapter defines a holder 
in due course to be one who holds ‘the instrument complete and 
regular on its face and who had no notice of any infirmity or defect 
of title. 

But the point is urged that the memorandum, not in the body but 
on the margin, according to the testimony of the defendant’s wit- 
nesses, though erased, was a material alteration of the instrument, 
and that the evidence of such erasure was sufficient to put the 
plaintiff on inquiry and to charge him with whatever might have 
been thereby discovered. The original note was not brought before 
us, but evidently there was nothing left of the marginal memoran- 
dum, except perhaps the evidence of some erasure at the point in- 
dicated and pointed out to the court and jury. But conceding that 
the memorandum was on the note when executed and delivered to 
the payee, plaintiff swears it was not there when he purchased it. 
Conceding further that it had been there just as sworn to by the 
witnesses, was it a material part of the note, affecting its negotiabil- 
ity and the rights of the plaintiff as a holder in due course? We 
think the statute again answers in the negative. Section 1, of said 
chapter 98A (sec. 4172), requires that an instrument to be nego- 
tiable must conform to certain ‘requirements, among them “(2) 
must contain an unconditional promise or order to pay a sum cer- 
tain in money.” And section 3, of said chapter (sec. 4174), provides 
that such unqualified order or promise to pay is unconditional 
within the meaning of this act though coupled with, among others, 
“(2) a statement of the transaction which gives rise to the instru- 
ment.” So that if the memorandum, “This note is to fulfill an 
agreement of a certain date,” or “This note is for the fulfillment of 
a certain agreement,” or “This note is to fulfill a contract dated 
July 7th, 1915,” it would have amounted to no more than a mere 
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statement of the transaction which gave rise to the instrument, 
and being immaterial its erasure constituted no alteration of the 
instrument vitiating it in the hands of a holder in due course. Bank 
of the Ohio Valley v. Lockwood, 13 W. Va. 392, 423, 31 Am. Rep. 
768; Hereth v. Meyer, 33 Ind. 511; Mater v. American National 
Bank of Denver, 8 Colo. App. 325, 46 Pac. 221; 2 Daniel on Nego- 
tiable Instruments (6th Ed.) sections 1399, 1400; Dollar Savings 
& Trust Co. v. Crawford & Ashby, 69 W. Va. 109, 70 S. E. 1089, 
33 L. R. A. (N. S.) 587. 

As the alleged alteration was not of a material part of the in- 
strument and not sufficent to vitiate it in the hands of the plaintiff, 
the question of its materiality was one for the court, and the court 
properly instructed the jury. Philip Carey Mfg. Co. v. Watson, 58 
W. Va. 189, 52 S. E. 515; Bank of the Ohio Valley v. Lockwood, 
supra. Defendant relied on Angle v. N. W. Mut. Life Ins. Co., 92 
U. S. 330, 23 L. Ed. 556. The alteration there involved was in the 
body of the note, by the striking out of printed words plainly 
visible in the body of the instrument, and writing in a small blank 
space words repugnant to the words stricken out, and thereby plainly 
perverting the scope and meaning of the paper. No such case is 
here presented, and that case cited can have no application to this. 
Our conclusion is to affirm the judgment. 


FOREIGN EXCHANGE. 


Gelfand v. State Bank, New York Supreme Court, Appellate Term, September 3, 
1918. 172 NW. ¥. Supp. 99. 





Where a person bought from a bank a draft on a Russian 
bank payable in rubles and later returned the draft for can- 
cellation, it was held that he was entitled to recover from the 
bank the value of the rubles at the rate of exchange prevailing 
at the time when the transfer of credit back to the bank be- 
came effective. He was not entitled to recover the amount he 
paid for the draft, nor was he limited to the value of the rubles 
at the time of the bringing of suit. 


Appeal from Municipal Court, Borough of Manhattan, Second 
District. 

Action by Israel Gelfand against the State Bank. From a judg- 
ment for plaintiff for less than demanded, after a trial without a 
jury, plaintiff appeals. Reversed, and new trial ordered. 

Argued May term, 1918, before LEHMAN, PENDELTON, and 
FINCH, JJ. 

Joseph Schottland, of New York City, for appellant. 

Max Silverstein, of New York City, for respondent. 
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LEHMAN, J. The plaintiff herein claims in his complaint that 
on the 29th of July he paid to the defendant the sum of $666.90, 
which the defendant agreed to convert into rubles at the then pre- 
vailing price, and further agreed that, at any time plaintiff should 
make a demand upon the defendant to convert the rubles into 
United States money, the same would be refunded to the plaintiff 
according to the rate of exchange at the time of the demand; that 

thereafter, and on or before the 3d day of October, 1914, the plain- 
tiff herein duly demanded that the defendant reconvert the rubles 
into United States money and refund to the plaintiff, according to 
the rate of exchange on the 3d day of October, 1914, and that the 
rate of exchange on that day was the same as the rate of exchange 
on the 29th of July, 1914. At the trial it appeared that on or about 
July 29, 1914, the plaintiff intended to go to Russia, and purchased 
from the defendant a draft on a bank in Russia for the sum of 1,300 
rubles. The plaintiff claims that at that time he stated to the de- 
fendant’s manager that he did not desire his money to be sent to 
Russia until a few days thereafter, or until he had decided definitely 
to go to Russia, and that on August Ist or August 3 he informed 
the defendant that it should not send the money to Russia. 

Thereafter, on or about October Ist, he demanded back his money 
from the defendant bank. The defendant refused to pay it back. 
The plaintiff’s story is very much confused, and in many particulars 
highly improbable, and the trial judge correctly disbelieved the 
plaintiff’s story, in so far as it was contradicted by the testimony 
of the defendant. According to the defendant’s story, the plaintiff 
purchased a draft on a bank in Radom, Russia, to his own order, for 
1,300 rubles, on the 29th df July, 1914; but the plaintiff did not 
tell the manager at that time not to send the money until plaintiff 
should determine whether he was going to Russia. Thereafter the 
manager did not see or hear from the plaintiff until the 3d of Oc- 
tober, 1914, and at that time the plaintiff demanded back the money 
which he had paid for the draft. The manager refused to pay back 
this money, but told the plaintiff that the draft would have to be 
canceled, and that when he received notice from the drawee in 
Russia of the cancellation of the draft, he would pay the plaintiff 
the value of the rubles on that day. On October 3d the value of 
the ruble was 43.50, and the plaintiff said he would not take that 
amount. It appears, however, undisputed that the plaintiff on that 
day did turn in the draft for cancellation, and that the defendant . 
gave the plaintiff a receipt’ which reads as follows: 

“Received from Israel Gelfand Dft No. 17266 Rs 1300 thirteen 
hundred for cancellation” 

—and that the defendant thereupon notified the bank in Russia of 
the cancellation of this credit. It further appears that, though the 
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bank never received any notification from their Russian correspond- 
ent of the cancellation of this credit, it did offer to pay to the plain- 
tiff in December, 1914, the exchange value of the 1,300 rubles at that 
time. 

The trial justice, believing this testimony on the part of the de- 
fendant, stated at the close of the case: 


“This was the ordinary transaction of procuring a draft on a foreign 
bank, and the bank advised the foreign) bank to credit the plaintiff 
with the amount and charge its account with the proportionate 
amount. The:plaintiff was entitled to get back 1,300 rubles in Oc- 
tober, or the equivalent thereof on that date. The defendant con- 
cedes this, and made the offer which was declined by the plaintiff. 
What the defendant should have done is to have tendered the amount 
into court at the time the action was brought; that is, the equiva- 


lent of 1,300 rubles.” 

The trial justice thereupon ascertained that the market value of 
the ruble at the date when the action was brought was 12.75 cents, 
and gave judgment for the value of 1,300 rubles at that rate, to wit, 
the sum of $165.75. The amount of that judgment seems to me 
plainly incorrect. The defendant accepted from the plaintiff on 
October 3, 1914, the draft for cancellation. If the draft was can- 
celed at that time it would appear that the plaintiff was entitled to 
recover either the amount which he paid for the draft or the then 
value of a draft of 1,300 rubles at the depreciated rate of exchange 
on that date. The trial judge was probably correct in his decision 
that the plaintiff was not entitled to the amount which he had paid 
for the draft; but I can see no theory upon which it can properly be 
held that the plaintiff’s damages are fixed by the value of the rubles 
at the time when this action was brought, instead of at the time 
when he became entitled to the return from the defendant of the 
value of the draft. From the time when the plaintiff delivered up 
the draft for cancellation he no longer owned the draft, and was 
not entitled to receive from the defendant’s correspondents in Rus- 
sia the sum of 1,300 rubles, or any other sum, his entire right, 
from that time on, was the right to look to the defendant for the 
value of the draft which he had delivered to them for cancellation. 

If by some inconceivable national misfortune the value of the 
United States dollar had depreciated, and the rate of exchange on 
Russia had advanced, instead of declined, the defendant could cer- 
tainly not have been held liable to the plaintiff for the increased 
value of the ruble measured in dollars, for by the cancellation of 
the draft the defendant succeeded in placing to its own credit in 
Russia the amount which it had previously placed to the credit of 
the plaintiff, and any appreciation of value in the ruble would there+ 
fore have benefited the defendant, and not the plaintiff. In the 
same-manner, when the defendant agreed, as it certainly impliedly 
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did, by accepting the draft for cancellation, that the credit which it 
had given to the plaintiff in Russia should be transferred to itself, 
it became liable to the plaintiff for the value of a credit of 1,300 
rubles at the time when such transfer of credit was made back to 
itself. The record does not disclose with any certainty whether 
that transfer of credit was made back to the defendant under the 
customs of the banking business at the time when the draft was 
accepted for cancellation, or at the time when notice of such can- 
cellation was given to the drawee in Russia, or at the time it received 
acknowledgment from the drawee bank; but in any event the plain- 
tiff is entitled to recover the value of a draft for 1,300 rubles at 
the time when the transfer of credit became operative in favor of 
the defendant, and not at the time when this action was brought. 

_ Judgment is therefore reversed, and a new trial ordered, with 
$30 costs to appellant to abide the event. . 


HOLDER IN DUE COURSE. 


“Breakstone v. Wolfinger & Lasberg Bldg. Co., Inc., New York Supreme Court, 
Appellate Term, September 5, 1918. 172 NW. ¥. Supp. 158. 


In an action on a promissory note, it appeared that the plain- 
tiff, holder of the note, was a person of no apparent large means, 
that he had never bought a note before and that he did not know 
the maker except through inquiry at Dun’s, where he had been 
told that the maker was good. The plaintiff was the only wit- 
ness to testify that he had bought the note before maturity 
and the suit was not started until seven months after the de- 
fault in payment. It was held that the defendant was entitled 
to have the jury pass on the question whether the plaintiff was 
a holder in due course. 


Appeal from Municipal Court, Borough of Bronx, Second District. 

Action by Irving Breakstone and against the Wolfinger & Las- 
berg Building Company, Incorporated, and others. Judgment for 
plaintiff, and defendants appeal. Reversed, and new trial ordered. 

Argued May term, 1918, before LEHMAN, PENDLETON and 
FINCH, JJ. 

Louis J. Moss, of Brooklyn, for appellants. Rudolph Lowenthal, 
of New York City, for respondent. 

PENDLETON, J. The action is on a promissory note made by 
defendant Wolfinger & Lasberg Building Company to the order of B. 
Kaplan, Incorporated, and indorsed by Morris Lasberg, B. Kaplan, 
Incorporated, Benjamin Kaplan, and ern to be held by plaintiff. 


NOTE.—For pan cnien hesteieee.. see Banking naw “Seummal Digest and 
. Bupplement, § 223. 
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It appeared by the evidence that, shortly before maturity, the maker 
sent the payee by arrangement its check and a mew note in pay- 
ment of the note in suit. The check and new note were paid when 
due. Plaintiff claims to be a holder of the note in good faith and 
for value, before maturity or such payment. He testified that on 
February 16, 1917, he discounted the note, paying B. Kaplan there- 
for $960. This testimony was uncontradicted. The court directed 
a verdict for the plaintiff. Defendant excepted, and requested to 
go to the jury on the question of plaintiff being a holder in due 
course before payment or maturity. This was denied and defendant 
excepted. 

There is no evidence to show any fradulent diversion of the no*- 
as between the maker and payee, or any irregularity in its trasfer 
by Kaplan as against the payee. The only infirmity, if any, is ig 
connection with its alleged payment to the payee at or about the 
date of its maturity. If plaintiff bought the note February 16, 1917, 
this was long prior to such payment, and no que$tion as to notic- 
to him of the alleged infirmity can arise. Plaintiff, having taken 
the note payable to a corporation from one of its offices and paid 
him individually therefor, would doubtless be affected with not’ 
of any rights of the corporation at the time to the note or its pro- 
ceeds, as to which in this case there is no question. He could not, 
however, possibly be affected with notice of a payment which had 
not then taken place. The only evidence on the question of plain- 
tiff’s purchase of the note was his own testimony, which was un- 
contradicted. He was, however, an interested witness, and the | 
question arises as to whether the credibility of the witness being 
involved required the submission of this question of fact to the jury. 
This is the only question in the case. In 162 N. Y. 569, 57 N. E. 102, 
Hull v. Littauer (see, also; 214 N. Y. 249, 108 N. E. 406, Ann. Cas. 
1916D, 1161, Ferris v. Sterling; 76 Misc. Rep. 488, 135 N. Y. Supp. 
655, Delisi v. Ficarrotta; 191 N. Y. 186, 83 N. E. 686, Gordon v. 
Ashley), it was held that it is not required, in every case where an 
issue depending on the testimony of an interested witness is in- 
volved, that it should be submitted to the jury; but where the evi- 
dence is in itself improbable, or the circumstances are such as to 
raise some suspicion as to its truth, that such course is necessary. 
In this case I think the unusual circumstance that the alleged pur- 
chaser of amote of this amount was a person of no apparent large 
means, not engaged in the business of discounting notes, who had 
never bought a note before, and did not know the maker of the 
note, except that just before purchasing he inquired of Dun’s, and 
some one there informed him the people are good, taken in con- 
nection with the relationship existing betwen plaintiff and Kaplan, 
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and that plaintiff did not begin suit until some seven months after 
the default in payment, are sufficient to require that the question 
should be submitted to the jury. 135 App. Div. 785, 120 N. Y. Supp. 
270, Becker v. Hart. 

Judgment reversed, and new trial ordered, with $30 costs to ap- 
pellant to abide the event. All concur. 


CONSPIRATORS TO GET BANK STOCK FOR LESS 
THAN ITS VALUE COMPELLED TO PAY 
ACTUAL WORTH. 


Pelt v. Westlake, Supreme Court of Oklahoma, July 23, 1918. 174 Pac. Rep. 1041. 


By falsely representing to the president. of a bank that the 
bank was in a precarious condition, that there was about to be 
a run on it and that it was about to lose some of its large de- 
positors, he was induced to sell his stock in the bank at less than 
half its real value. It was held that he was entitled to recover 
the actual value of his stock, less the amount which he had 
received, from the parties to whom he sold the stock. 


Error from District Court, Kingfisher County; James B. Cullison, 
Judge. 

Action by A. W. Westlake against Floyd E. Felt, Frank Letson 
and A. E. Stephenson and others. Judgment and verdict for plain- 
tiff against the named defendants, and they bring error. Judgment 
modified by requiring a remittitur, and, as modified, affirmed. 

.W O. Cromwell, John F. Curran, and Hills & Manatt, all of 
Enid, for plaintiffs in error. F:; L. Boynton and P. S. Nagle, both 
of Kingfisher, and W. J. Otjen, of Enid, for defendants in error. 

HARDY, J. A. W. Westlake, as plaintiff, commenced an action on 
the case in the nature of a conspiracy against F. E. Felt, A. E. 
Stephenson, Frank Letson, and others. Trial resulted in verdict and 
judgment in plaintiff’s favor against Felt, Stephenson, and Letson, 
who bring the case here. The parties will be designated in accord- 
ance with their respective titles in the trial court. 

Plaintiff bought an interest in the Farmers & Merchants Bank 
of Hennesey some time during the year 1909, and later he and his 
associates bought additional stock, plaintiff acquiring a controlling | 
interest and becoming president while defendant Felt continued as, 
cashier, after which the bank operated as a state bank until some 
time in June, 1912, when it was converted into a national bank. 
Felt, who was cashier, some time in January, 1912, attended a stam- 
mering school at Indianapolis, Ind., and was absent about six weeks, 
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during which time he was credited with his salary, less $2.50 per 
day, which was deducted therefrom to pay for extra help required 
by reason of his absence. Upon his return he made some objection 
to this arrangement, but apparently acquiesced therein. At the 
time plaintiff acquired a controlling interest in the bank he bor- 
rowed from the Enid National Bank $6,500 with which to pay for 
the stock purchased at that time, and afterwards reduced this 
amount by payments thereon aggregating $1,000. Felt likewise be- 
came indebted to the Enid National Bank in a sum approximating 
$4,100. 

Plaintiff was selected for jury service in the United States court 
at Enid in the spring of 1912, during which time he frequently con- 
ferred with the defendants Letson and Stephenson, who were offi- 
cers of the Enid National Bank, and they advised and urged him to 
convert his bank into a national bank, stating to him that it was 
reported among the bankers, at a recent meeting of the bankers 
association, that a number of state banks in the eastern part of 
the state were in a failing condition, and there was strong probabil- 
ity of a very heavy special assessment being levied upon state banks 
to meet this condition. The bank of which plaintiff was president 
had previously paid into the bank guaranty fund approximately 
$8,000 to meet assessments that had been levied against it. Felt was 
also insistent that the bank be converted into a national bank. At 
first plaintiff would not consent, but finally was won over by the 
persuasions of Felt, Letson and Stephenson. When the national 
bank examiner examined the bank previous to its being nationalized, 
he refused to approve certain real estate and personal loans held 
by the state bank approximating $20,000. Under the state bank- 
ing laws the state bank was permitted to loan as much as $4,000 
to one individual, while the national bank act would not permit a 
loan of more than $2,500 by a bank of the same capital, and before 
the bank could be converted it became necessary to dispose of these 
loans. Plaintiff at this time was treasurer of the town of Hennesey, 
and had on deposit to his credit as treasurer approximately $20,000 
of town money. At the suggestion of Felt this city money was 
transferred from Westlake’s account, and loans to approximately 
$16,000 were charged against same and taken out of the assets of 
the bank by Felt, and thereafter the bank was nationalized. Some 
time after this plaintiff was absent from the bank for two or three 
days on private business, and Felt, becoming displeased, mentioned 
the matter of deductions having been made from his salary while 
he was attending the stammering school, and also complained of 
the real estate loans and the condition of the city account. After 
some discussion the matter was apparently dropped again. Plain- 
tiff believed that the relations between him and Felt were cordial 
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and satisfactory, when in fact Felt was dissatisfied, and stated to 
others that he or plaintiff, one, had to sell out; that he had plaintiff 
where he had to do one or the other. There was at the time a 
proposition being considered of organizing another bank in the town 
of Hennesey, and Felt represented to plaintiff that he had been so- 
licited to take stock and become an officer in the new bank. Felt 
on numerous occasions represented to plaintiff that certain large de- 
positors were going to take stock in the new bank, and withdraw 
their deposits in plaintiff’s bank, and represented that rumors were 
being circulated that the bank had some bad loans and was in bad 
condition, and that there was liable to be a run on the bank by 
depositors. Certain large deposits were in fact withdrawn, which 
reduced the reserve below the legal limit, whereupon the bank sent 
its Kansas City correspondents a large amount of notes for redis- 
count, which increased its reserve to the amount required by law. 
Felt continued reporting to plaintiff that rumors were being circu- 
lated with reference to the condition of the bank, and that de- 
positors were going to withdraw their deposits, and at the sugges- 
tion of Felt, plaintiff, with Felt and another, went to Enid to con- 
sult with defendant Stephenson concerning the condition and seek 
his advice concerning a course that should be pursued. During the 
conversation Stephenson expressed the opinion that conditions were 
very bad, and that the condition of the bank was critical, and, with- 
out having been asked to purchase stock, volunteered the statement 
that he did not know whether he wanted to have any of the stock 
in his name. After failing to obtain assistance, the parties returned 
to Hennesey, and on the 23d of September plaintiff directed defend- 
ant Felt to take $25,000 or $30,000 of notes belonging to the bank 
to Kansas City and rediscount them so as to provide moneys fon 
use in the event of a run on the bank. Felt took a lot of notes, and 
boarded a train which left Hennesey at 4:30 p. m., ostensibly bound 
for Kansas City. Instead of going to Kansas City, he stopped off at 
Enid, saw Letson and Stephenson, and conferred with them. In 
the meantime plaintiff, because of worry and uneasiness, had become 
nervous, confused, and restless, and, having lost two or three nights’ 
sleep because of worry over conditions, had retired for the night, 
and, being unable to sleep, had taken opiates, which had finally 
induced sleep. About midnight Felt, Letson and Stephenson came 
from Enid to the home of plaintiff, and aroused him from sleep, and 
Felt in the presence of the other parties made the statement that 
he had stopped off at Enid and discussed the situation with Letson 
and Stephenson, and stated, further, that the bank at Kansas City, 
had written the bank at Enid, wanting to know what was the mat- 
ter with the Hennesey bank; that they were wanting rediscounts, 
and that Stephenson, knowing the condition of plaintiff’s bank, had 
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written to the Kansas City bank that it was not safe for them to 
rediscount any more notes for it, and that it was useless for him 
to go to Kansas City to try and get any more rediscounts. In sup- 
port of this statement Letson and Stephenson stated that they had 
had correspondence with the Kansas City bank, and that, knowing 
the condition of the Hennesey bank, they had written to the Kansas 
City bank the truth in regard to it as they understood it, and that 
it was not worth while for the Hennesey bank to try to get any 
more rediscounts. They said, further, that they had come down 
and wanted to look over the notes and see in what condition they 
were to see if they could arrive in some way to help plaintiff out of 
his difficulties. Plaintiff responded “all right,” and suggested that 
he call in the directors, to which the others objected, except they 
agreed to call in one Stetler, who was a director. The parties then 
went to the bank about 1 o’clock a. m., took out the note case, and 
went through it, examining the notes one by one, which took two 
or three hours. After this was completed, Stephenson says: 

“You are in an awful condition, aren’t you? You have got these 

real estate loans in your bank. What if the bank examiner would 
come and find those? These reports being circulated, you are likely 
to have a run on your bank. What are you going to ‘do? You can’t 
get any more discounts” 
—to which plaintiff responded that he thought the bank was in good 
condition, and that, while there were some reports being circulated, 
he did not think there was any immediate danger of a run. To 
this Stephenson replied: 

“Oh, yes; from what Felt tells me you are likely to have a run 
here to-morrow. You have got this money charged off in real 
estate loans ;-and, if there is a run on the bank, how are you going 
to pay this city money back. You are liable to be arrested for that 
and sent to the pen.’ 

After examination of the notes had been concluded, Stephenson 
then asked if plaintiff intended to reopen the bank, and asked plain- 
tiff what he wanted for his stock. Plaintiff then’ wanted to obtain 
from the Enid bank a loan of $16,000, as security for which he 
offered, in addition to his stock, about $16,000 worth of real estate 
notes in the bank, between $6,000 and $7,000 of personal notes which 
plaintiff held, and also offered a mortgage upon his home worth 
about $3,000, and property in Enid worth about $3,500, incumbered 
by a mortgage for $1,250, a brick building in Hennesey used as a 
garage, worth between $1,500 and $2,000, and about $1,000 worth of 
pianos at the invoice price, which belonged to a business conducted 
by plaintiff, which Stephenson refused, and pressed plaintiff to piace. 
a price upon his stock. Previous to this, as already stated, plaintiff, 
had borrowed money from the Enid National Bank, and had often 
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consulted Stephenson and Letson with reference to the conduct of 
his business, and the Hennesey bank had maintained a large deposit 
with the Enid National Bank. Stephenson had frequently offered 
assistance to plaintiff, and advised him, whenever needing advice or 
assistance, to apply to him, and it was to avail himself of these prom- 
ises that plaintiff sought the loan mentioned. Finally he placed a 
price of $150 a share upon his stock. The three laughed at him and 
made all manner of fun of him, and insisted that it was not worth 
anything ; that plaintiff was in no condition to run a bank, and there 
was no one to run it for him, and, if the bank examiner should come 
and find these real estate loans, that he would probably be arrested 
for it, and Stephenson repeated his offer of $10,000. The offer was 
again refused, plaintiff saying to them that the stock had never 
before sold for less than $200 a share. The three kept insisting and 
worrying him, and he finally agreed to take the $10,000 believing 
that rumors were being circulated, as Felt had related to him, and 
believing that Stephenson and Letson had cut off any possibility 
of obtaining rediscounts at Kansas City, and believing that the bank 
was in a perilous condition by reason thereof. Out of the $10,000 
which they allowed for the stock they took out $5,500 to pay the 
personal note of plaintiff due the Enid National Bank, and the bal- 
ance of $4,500 was placed to his personal account, and immediately 
transferred to the city account, then they loaned plaintiff $16,000 to 
take up the balance of the city money which had been charged off 
in the real estate loans, and required him to sign a written state- 
ment, resigning as president of the bank. This loan was made on 
the same security, less plaintiff’s stock, which they had refused to 
take, before plaintiff agreed to sell his stock. 

It was proven at the trial that the parties whom Felt said had 
been circulating rumors concerning the condition of the bank denied 
having done so, and officials of the Kansas City bank testified that 
they had had no correspondence with Letson and Stephenson or 
the Enid National Bank concerning the condition of the Hennesey 
bank, and knew nothing of its being involved until after the sale 
was made. 

It is urged that there is no evidence of a conspiracy in this case 
between Felt and Cashion, and therefore no evidence of a con- 
spiracy to which the other defendants became parties, and hence 
the demurrer to the evidence should have been sustained. This does 
not follow. The facts recited clearly show a conspiracy between 
the defendants who prosecute this appeal to defraud plaintiff of 
his stock in the bank, and to onst him from his position as president. 

The fact that plaintiff may have done wrong in consenting that 
the moneys of the town of Heunesey to his credit as treasurer should 
be transferred to his private account, and the real estate and excess 














894 THE BANKING LAW. JOURNAL 
loans taken up and charged against said account, did not justify 
the defendants in practicing fraud and deceit upon him to obtain his 
property at less than its fair value. By doing wrong he did not 
forfeit title to his property nor lose his right to the protection of 
the law against chicanery and sharp practices of others, nor his 
right to expect honest and fair dealings from his business associates. 

That the facts recited constitute a conspiracy we think there is 
no doubt. By statute those who practice fraud and deceit upon an- 
other with intent to induce him to alter his position to his injury 
are liable for the amount of the damages inflicted. Section 993, 
R. L. 1910. 

And when defendant Felt repeatedly reported to plaintiff that 
rumors were being circulated as to the unsafe condition of the 
bank, and that depositors were threatening to withdraw their de- 
posits, and when, on the night of September 23d, all three of said 
defendants represented to plaintiff that the Kansas City corre- 
spondent of the Hennesey bank would refuse to rediscount its pa- 
per, and represented to him that a run would be made upon the 
bank the following morning, these representations were made for 
the purpose of deceiving plaintiff and defrauding him of his stock, 
and such deceit and misrepresentations had the desired effect, for 
plaintiff believed them, and, believing that the condition of the bank 
was hopeless, and that relief could not be had from any source, 
accepted their proposition, sold his interest in the bank at the price 
fixed by them, and defendants Stephenson and Letson immediately 
loaned him money which he had sought to borrow upon security 
which they had previously rejected. 

The verdict was for $20,000, which defendants claim is excessive. 
In his petition plaintiff asked for $15,000 actual damages and $25,000 
exemplary damages. Plaintiff did not seek damage to his reputation 
in the community, nor was this element of damages submitted to 
the jury; therefore the verdict should be limited to the elements 
sustained by the proof and submitted in the instructions. Plaintiff 
testified that he was the owner of 127 shares of stock in the bank, 
at the time of the sale to defendants, which were of the par value 
of $100 and of the actual value of $200. Accepting this estimate 
of the value to be true, the stock would be worth at the time $25,400. 
Deducting from this amount the $10,000 received by him would leave 
his actual loss measured by the value of the stock alone at $15,400. 

The question of exemplary damages, not having been submitted 
to the jury, they were not authorized to consider same.. Remund 
v. McCool, 150 Pac. 1055. 

The verdict was therefore excessive in the sum of $4,400, and, if 
plaintiff will, within 20 days, remit this amount, the verdict and 
judgment will be modified in accordance therewith and affirmed. 





INDUSTRIAL EXPANSION OF THE WORLD. 


Some Economic Factors That Will Play a Domi- 
nant Part in the Coming Work of Reconstruction. 


Courtesy of the Guaranty Trust Company of New York. 


With peace an accomplished fact, we are face to face with its problems 
and with those involved in the readjustments of finance and business 
from a war to a peace basis. And the most important question confronting 
our industrial and financial leaders is: What will be the major trend of 
economic developments? » 

The best approach to an answer to this question seems to be an in- 
terpretation of relevant developments already in process before the war 
intervened. The provision of essential transportation agencies in the 
industrial and geographical frontiers of the world indicates that a com- 
bination of economic forces was laying the foundations before the war 
for a period of unusual world-wide industrial expansion. It appears 
likely that after the brief period of readjustment the world war will 
be found to have accelerated this movement materially. 


REASONS FOR EXPANSION 


These pre-war preparations for industrial expansion were the logical 
outgrowth of conditions in the leading industrial nations. The United 
States, Japan, and Germany exemplified perhaps most completely the 
industrial development which characterized the latter years of the nine- 
teenth century; and because of their relative industrial progress these 
countries, naturally, were looking increasingly for opportunities to ex- 
pand, either through colonization or the enlargement of foreign trade 
and investments. And as a further consequence, toward the end of this 
period, it became necessary also for the surplus capital of other countries, 
which had contributed to this industrial growth, to seek opportunities 
in new areas. 

This combination of events is a repetition of a familiar experience. 
Once intensive industrial development is under way it often carries a na- 
tion past the point of best distribution of productive factors, with a 
consequent disturbance of the equilibrium of industrial forces. Not until 
the point of best adjustment is past are the industrial leaders brought to 
a realization of the need for readjustment. But elways the remedy for 
relatively over-intensive development lies, not in contraction, but in ex- 
pansion. Additional supplies of raw materials must be obtained and 
new markets for finished goods developed. 
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TRANSPORTATION THE BASIS oF EXPANSION 


For such expansion, means of transportation, of course, are indispens- 
able, because any degree of territorial division of labor, and effective 
occupational division as well, are conditioned upon transportation. For 
this reason, outstanding progress in material civilizaton has been asso- 
cated hitherto with one or another of the conspicuous discoveries in the 
field of transportation, or else with the utilization of the existing agencies 
in new fields. The invention of the compass broadened immensely the 
field of marine navigation; but perhaps its most significant single result 
came centuries later when, in seeking the coveted sea route to Asia, 
America was discovered. Down to the last few centuries, concentrations 
of population and civilization remained close to water, and only with the 
application of steam to land transportation was a cheap means of com- 
munication found which made possible the really marvelous industrial 
development of the last three-quarters of a century. 


Pre-War PLAN 





FOR DEVELOPMENT OF FRONTIERS 


Because of the unusual pressure in recent years for outlets for surplus 
capital, many plans were formulated for the development of transpor- 
tation in various parts of the world. Isolated as they may appear when 
viewed singly, they are more rightly understood when regarded as so 
many expressions of a wide-spread desire to share in the industrial prog- 
ress which comes with the development of new countries—the precursors 
of another of the world’s recurrent periods of notable industrial expan- 
sion. 

Among the undertakings of special significance in this connection, first 
place should be given to the Panama Canal—opened in the first month 
of the war—because it, more than any other single undertaking in recent 
years, is destined to affect the trade and industry of the entire world. 
Closely associated with this enterprise is the construction of the Alaskan 
Railway, now being completed and making available our only important 
supply of coal on the Pacific Coast. 

The Canadian railway building program included the completion of 
the second and third trans-continental lines whose western extensions 
were to open up considerable virgin territory in the Canadian West and 
Northwest. 

Australia, with an area equal to that of the continental United States, 
and with practically all its population of less than 5,000,000 concentrated 
along the coast, proposed the construction of two intersecting trans-con- 
tinental railroads. 

In Africa, the rail sections of the Cape-to-Cairo rail-water route were 
under construction, as* were railroads reaching from the east and the 
west coasts into the heart of the continent. Among the many projected 
roads was a northern trans-continental between Algiers and Cairo through 
the one-time granary of the Roman world. 
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Railroads traversing Persia and Afghanistan were planned which would 
give direct rail communication between Europe and India, and the Bag- 
dad road was to be extendéi toward the Persian Gulf. 

China, after having remained in an isolated position without adequate 
means of communication between the extended parts of the country, was 
adopting the modern means of land communication. A beginning was 
made in the construction of a number of relatively short lines and a 
network of trunk lines was planned, of which the mote important were 
those to connect Chengtu, the capital of the largest and possibly the rich- 
est of the interior Chinese provinces, with the coast; a road across Mon- 
golia to the Trans-Siberian, and another westward through the heart of 
China eventually to connect with the railroads in Russian Turkestan. 

The construction of the Trans-Siberian line, although mainly for po- 
litical purposes, had opened the way for the development of the re- 
sources of ‘that region. In 1913, the Russian Minister of the Interior 
formulated a program for the building of 50,000 miles in the following 
decade, which was unique in its scope and codérdination of its various 
projects. The proposed lines in Siberia included the completion of the 
Amur River link of the Trans-Siberian, a trunk line across Southern 
and Western Siberia paralleling the Trans-Siberian, and numerous feed- 
ers for each of these trunk lines. 

Brazil has one of the largest undeveloped areas of any of the countries 
of the world. Like the Australian commonwealth, practically the whole 
of its scant population is concentrated near the shores, and for the most 
part railroad construction has been intended to serve these isolated com- 
munities. Only in recent years have any efforts been made to connect 
these various settlements by rail lines. Extensive railroad construction 
schemes were under way in Brazil which pointed, not only to the linking 
up to these isolated settlements, but to the development of the great in- 
terior of the country and to furthering the diversification of industries 
so characteristic of Brazil in recent years. The Bolivian Government 
was planning the extension of the Bolivian railways to the northeast 
and the east of the Andes to open up the great expanse of territory 
in that region. Some of these lines were to be connected with the 
projected lines of Argentina to the south and with proposed trans- 
continental lines reaching from the éastern coast of Brazil to Bolivia. 
In fact, a number of railroad projects under way pointed to the 
opening up of the great interior of the whole South American 
continent. 

It can scarcely be thought that the coincidence in time of these various 
undertakings for the development of the frontier regions was wholly, or 
even mainly, fortuitous. The timing of Germany’s aggression in the 
interest of her contemplated short cut to industrial and political preém- 
imence among the nations may well have been due to a realization that the 
peaceful industrial progress promised by this combination of effort in 
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the widely scattered lands, and in which the neighboring peoples would 


share, was about to make forever impossible the Kaiser’s domination of 
the world. 3 


RAILROAD BuILDING DuRING THE WAR 


Actual construction of railroads has been suspended in some cases, 
and in others retarded, but in not a few instances it has been hatened by 
the war. Doubtless Brazil has experienced a more nearly complete sus- 
pension of railroad building than any of the other countries mentioned, 
but preparation is being made for prompt resumption of construction, 
with the return of more normal conditions. 

The Chinese building program also has been affected unfavorably by 
the war. Nevertheless, important additions have been made, aggrega- 
ing approximately 800 miles during the war. Of the lines completed in 
1917, two are of especial significance. One of these, a 140-mile section 
of the Canton-Hankow line, is a link in the route which will soon unite 
South China and Peking. The other is a 60-mile feeder of the Trans- 
Siberian Railway in Manchuria. Early in this year a line was extended 
from South Manchuria into Mongolia, the first railroad to penetrate this 
territory. Financial arrangements have recently been made for the early 
construction of a line across Southern Manchuria and for another con- 
necting the Peking-Hankow and Tientsin-Pukow lines. 

Construction in Siberia has proceeded rapidly. The completion in 1915 
of the Amur River division of the Trans-Siberian in the East, together 
wth the extension in 1913 of the Ekaterinburg-Tiumen line to Omsk in 
the West, has given virtually a double track from European Russia to 
Vladivostok. Several of the new lines projected in 1913 are now in 
operation. Of these, the most extensive is the Altai Railway, 510 miles 
in length and connecting the Trans-Siberian with the rich agricultural 
section to the south of its intersection with the Ob River. Farther west 
the Kulundin Railway, extending 200 miles south from the Siberian 
trunk line, was completed in 1916. Another feeder for the trunk line, 
connecting it with the coal and iron fields in the upper Tom River Valley, 
is in operation, 147 miles having been completed. Five short lines con- 
necting the Trans-Siberian with the Amur River have also been con- 
structed. 

The notable achievement in Africa has been the continuation of the 
southern rail link in the Cape-to-Cairo route. Within recent weeks this 
line was completed to Bukama on the navigable Congo, 2,600 miles from 
Capetown. A projected 550-mile road between the Congo and Lake Al- 
bert would complete this trans-continental route. The railway in German 
East Africa was extended to Lake Tanganyika on the eve of the war, 
and there is now, with the road’s western connections, a rail-water line 
across the center of the continent. The railroad from Lobito Bay has 
been extended eastward to Katanga, a rich mineral region of the Belgian 
Congo, and, with the road already reaching the Indian Ocean at Beira, 
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gives a second east and west trans-continental line. A permanent stand- 
ard gauge railroad was laid by the British Expeditionary Forces from 
Egypt into Palestine. Military considerations have prevented publicity 
concerning other construction in the Near East, but there are evi- 
dences that considerable mileage has been built. 

Despite the magnitude of the Australian contribution to the Allied 
military and naval forces, the east and west trans-continental railway, 
begun in 1912, was completed in 1917. In all, more than 3,500 miles 
of track have been built in the Commonwealth in the years 1915-17. One 
third of the mileage necessary to complete the north and south trans- 
continental is now in operation. 

In Canada, the work of providing two trans-continental railroads has 
been completed; feeders are being added, and a line from La Pas to 
Hudson Bay is under construction. From 1912 to 1916 more than 10,- 
000 miles of track were put in operation, nearly 7,000 of which were 
added in the first two years of the war. 


Post-War OuTLOOK 


The total of new railway mileage constructed during the war is doubt- 
less less than would have been built had peace continued. Moreover, the 


need for new transportation lines will be more urgent now than before 
the war. Demand for foodstuffs and raw materials of manufacture will 
give extraordinary stimulus to the settlement and exploitation of the 
frontier regions. Meanwhile, the steel producing capacity of the world 
has been increased, and this, together with-the new shipbuilding facili- 
ties, will make possible both the speedy prosecution of the railway 
building programs and the provision of merchant ships. The increased 
productive equipment and improvements in industrial processes inci- 
dent to the war will tend to lighten the task of readjusting industry to 
a peace basis. 

The mingling on the battlefields of men from distant lands is mak- 
ing for mutual understanding, and the hard conditions of life to which 
the soldiers are exposed in the trenches are fitting many thousands of 
them for the peculiar tasks of pioneering. One effect of the war 
will be a tendency to break down the racial barriers that have impeded 
the movement of people between countries, and also, in some instances, 
the economic barriers, : 

It is fortunate that in recent years the achievements of sanitary en- 
gineering in the Panama Canal Zone, Havana, British Guiana and else- 
where have proved that practically the whole of the tropical countries 
can be made healthful for the white race. And besides, both in South 
America and in Africa, altitude largely neutralizes latitude, giving 
climatic conditions comparable to those in the Temperate Zone. The 
development of the internal combustion engine and its application to 





900 THE BANKING LAW JOURNAL 


agricultural machinery also will undoubtedly facilitate the development 
of these regions. | 

It would appear, then, ‘that economic forces of world-wide scope 
were laying the bases at the outbreak of the war for industrial ex- 
pansion and that in a general way the main arteries of communica- 
tion have been constructed, or are in process of construction, to open 
up the world’s undeveloped areas. During the further extension of 
these arteries it is nbdt to be expected that a large immediate expansion 
of the world’s business will result. It takes some time after tranpor- 
tation lines are laid before regions are developed to such an extent as 
to be felt appreciably in the world’s business. 

But the war has increased the industrial capacity of the belligerent 
nations and quickened the spirit of adventure in man, as well as his 
rescurcefulness and inventiveness. In other words, it has created con- 
ditions which will induce men to get out into new regions. Therefore, 
we may expect a rather earlier development of the hinterlands of the 
world than would normally have come. 

Our financial and industrial leaders are now confronted with the 
problems incident to the readjustment of industry to a peace basis. 
The difficulties of the present task will be lightened and the strength 
of our industrial fabric increased if our leaders keep in mind the long- 
term development of world enterprise, which promises a period of al- 
most unparalleled opportunities for the profitable expansion of busi- 
ness. 


NECESSITY OF PREPARING FOR THE ECONOMIC 
READJUSTMENT OF PEACE. 


Talk with the Secretarial Department of 
The Equitable Trust Company of New York. 


It is indeed high time that we take into serious consideration the 
duties which we have to take upon ourselves now that peace is here. 
To be truthful, we must admit that, as a nation, we are as yet totally 
unprepared to successfully face the intricacies of the economic sequels 
of peace. 

Other countries are making ready for the work of reconstruction 
which will confront the world. In England, the Industrial Reconstruc- 
tion Council has already given much thought to the after-war prob- 
lems, and it is good to see that it has been urged in the Senate that 
measures be taken in this country in order to assist our people in the 
gigantic task which they will have to tackle. 

Now, more than ever, “get ready” should become the motto of our 
business community. We cannot afford to have any patience with 
the optimists who expect splendid things to happen, and who are con- 
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tented to leave things in the laps of the gods. America must prepare 
herself for the economic struggle, not in a haphazard manner, but in 
as thorough as possible a fashion. 

The post-bellum period will be rich in rewards, but only the bold and 
well-armed will have a chance to reap the harvest. Sir Albert Stan- 
ley, President of the British Board of Trade, declared frankly the 
other day in a lecture on “Commerce and Industry After the War” 
that merchants and traders will have to meet very serious competition, 
and that the nation must prepare for the keen economic struggles of 
the future. Sir Albert, whose functions have given him an excellent 
opportunity to survey and gauge the national activities, is not con- 
tented with anodyne remedies; he is fully aware of the necessity of re- 
shaping as it were the complete industrial structure of the country. 
One of the first problems to solve, he says, is such an organization of 
industry as would make possible the complete overhauling of the indus- 
trial equipment, and establish large scale production in all cases where 
it is economically advantageous, whilst in no way checking individual 
initiatve and enterprise. 

“Maximum productivity” is the slogan inscribed on the banners of 
the experts in foreign trade matters, and Sir Albert, who is a very 
strong advocate of the maximum productivity theory, expects that 
greater attention be given to scientific research in its application to 
industry, and that the workers be raised to the highest level of effi- 
ciency. 

Now we may, perhaps, be allowed a small amount of pride in our 
achievement, and say that America’s industrials have given a splendid 
account of themselves and that we may expect they will weather the 
critical after-the-war readjustment period. The process of changing 
the war-productivity into peace-productivity will not be without diffi- 
culties, but on the whole we may hope that the splendid and healthy 
organism of our war industries will not fail to adapt itself to peace 
conditions. A sudden change of climatic conditions does not affect 
a sturdy body and we may presume that the recasting of our produc- 
tivity will follow a smooth course. 

The importance of the readjustment period problems should not be 
minimized, although the swiftness with which America’s plants and 
yards have adjusted themselves to war needs constitutes a precedent 
warranting a hopeful outlook for the coming readjustment. But as the 
success of this readjustment will greatly depend on the.way our foreign 
business relations are conducted, we must not allow ourselves to rely 
entirely upon the achievements of the industries of the country. An‘ 
we must remember that in foreign trade one must take into considera- 
tion the foreign buyer; the moment a satisfactory article has been 
turned out by American skill, only half the battle has been won; com- 
plete success is achieved when the foreign buyer has been approached 
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and convinced. Generally speaking, the most distinguished craftsman 
is not able to market his product without the assistance of the glib 
and shrewd salesman. American industry will take care of itself, but 
it has the right to expect that American finance and American organi- 
zations devote to it their unrestricted energy to promote and perma- 
nently esablish foreign trade which has now _become indispensable to 
the welfare of the country. 


JEROME THRALLS RETIRES FROM A. B. A. 


It is announced that Jerome Thralls, secretary of the Clearing House 
and National Bank Sections of the American Bankers’ Association, has 
resigned from that service to accept a position with the Discount Corpo- 
ration of New York. His service with the A. B. A. was marked by close 
application to his work and distinctive ability in its performance. The 
Administrative Committee of the Association has unanimously passed the 
following resolution : 


“Whereas, Mr. Jerome Thralls has tendered to this Committee his resignation 
as Secretary of the Clearing House Section and as Secretary of the National 
Bank Section of The American Bankers’ Association, 

“Therefore, be it resolved: That this Committee is desirous of expressing its 
deep appreciation of the services rendered by Mr. Thralls to the American 
Bankers’ Association since his incumbency as section secretary. Through his 
ability and splendid energy he has not only accomplished much in advancement 
of the interests of the Association, but has been a continuous source of 
inspiration to all with whom he has been associated. We believe that the 
achievements of Mr. Thralls in the development of the National Bank and 
Clearing House Sections have contributed in large measure to the present high 
prestige and influence of the American Bankers’ Association. In him we lose 
as much as the Discount Corporation of New York gains, and we have every 
reason to believe that in the. new field of activity in which he will engage, 
success in high degree will accompany him. This Committee highly commends 
him as distinctively worthy of the confidence and esteem of his new associates.” 


RED CROSS MAN HONORED. 


Lieutenant Henry E. Wise of Long Branch, N. J., a banker in New 
York before taking charge of an American Red Cross canteen in 
France, has been cited by Colonel de Blue, commanding a battalion 
of Chausseurs, for his courage in serving the members of the battalion 
with cigarettes and chocolate while under heavy fire for many hours. 
The citation, word of which reached Red Cross Headquarters to-day, 
follows: 

“This officer accompanied a group of Chausseurs of the division 
during the entire attack of September 26th, and showed such a desire 
to come to the aid of the combatants and so much interest in the wel- 
fare of those on the battlefield that he touched us all by his devotion.” 
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ad experts on banking and financial matters. Inquiries 
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CONDUCTED BY JOHN EDSON BRADY OF THE NEW YORK BAR. 


CAUTION. 


In submitting a question it is essential that all of the facts involved be clearly set forth. If the 
question relates to a check, bill of exchange, note, or other negotiable instrument, or to any 
paper or document, a copy should be sent, also copies of letters having reference to the transec- 
tion out of which the question arises. 


CHECK LOST IN TRANSIT. 


Editor, Banking Law Journal, IpaHo, November 2, 191& 


Dear Sir: We kindly ask you to give us an answer to the following: 

“A customer deposits a number of checks and one of these items is lost in 
transit. The deposit contains several checks for the same amount and he has 
no record of the maker and our records do not show the maker.” He is there- 
fore unable to secure a duplicate. 

Can we legally charge the item back to his account? Did we use due diligence? 

Thanking you very kindly, we remain, Yours very truly, AUDITOR. 


Answer: The general rule is that a bank is entitled to charge back to 
its depositor an uncollected check, provided the failure to collect is not 
due to negligence on the part of the bank. Whether or not a bank 
has used due diligence in the matter of collecting a check depends, of 
course, upon the facts. In the case of a check lost in transit the bank 
may become liable if it has neglected for an unreasonable length of time 
to make inquiry after the check. In other words, the obligation of a 
bank receiving checks for collection does not terminate when the bank 
sends the checks forward in the usual course of business. If the checks 
are not heard from within the customary time the bank is under a duty 
to take steps to ascertain why the amount has not been remitted and to 
report the matter to the depositor. In the case of Hobart National Bank 
v. McMurrough, 24 Okla. 210, 103 Pac. Rep. 601, a bank received and 
forwarded a check for collection and though it did not hear from it for 
more than a month, made no attempt to trace the check. In the mean- 
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time the bank oh which the check was drawn failed and it was held that 
the collecting bank was liable to its depositor for the amount of the 
check. 

In the present instance the circumstances are such that it would be 
. of no benefit to the depositor to give him prompt notice of the loss of 
the check, inasmuch as his records would not enable him to determine 
which of a number of checks had been lost. It can only be said that, 
if the bank forwarded the check in due course and took reasonable 
measures to trace it, the bank should not be held liable. A bank is 
in no sense an insurer of checks delivered to it for collection. 


MORTGAGE ACKNOWLEDGED BEFORE BANK 
CASHIER AS NOTARY. 


Editor, Banking Law Journal, New York, November 4, 1918. 
Dear Sir: A question has come up as to the validity of an instrument to 
which a bank is a party and which is acknowledged before a notary who is 
the cashier of the bank. Does the fact that such an instrument, for instance a 
mortgage running to the bank, is acknowledged in this manner have any effect 
on its validity? Very truly yours, CASHIER. 


Answer: Ordinarily there is no objection to the cashier of a bank 


acting as notary in connection with an instrument in which the bank is 
beneficially interested. In some jurisdictions it has been held that an 
acknowledgment taken before a notary who holds stock in the bank, 
where the bank is a party to the instrument, is void. 

In New York it is now provided by statute that either an officer or 
stockholder of a bank or other corporation may act as notary in such 
cases. The statute is section 105a of the Executive Law and reads as 
follows: , 

“A notary public, who is a stockholder, director, officer or employee 
of a bank or other corporation, may take the acknowledgment of any 
party to a written instrument executed to or by such corporation, or ad- 
minister an oath to any other stockholder, director, officer, employee or 
agent of such corporation, or protest for non-acceptance or non-pay- 
ment, bills of exchange, drafts, checks, notes and other negotiable instru- 
ments owned or held for collection by such corporation; but a notary 
public shall not take the acknowledgment of an instrument by or to a 
bank or other corporation of which he is a stockholder, director, officer 
or employee, if such notary be a party executing such instrument, either 
individually or as representative of such corporation, or protest any 
negotiable instrument owned or held for collection by such corporation, 
if such notary be individually a party to such instrument. All such 
acknowledgments or proofs of deeds, mortgages or other instruments, 
relating to real property heretofore taken before the notaries public afore- 
said are confirmed. This act shall not affect any action or legal proceeding: 
now pending.” 
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CHECK SIGNED BY AGENT. 


Editor, Banking Law Journal. ARIZONA, December 16, 1918, 
Dear Smr: Will you favor us? 


As we understand it, a bank does not pay A’s check after learning of his death. 
Nor would it pay A’s check drawn “A by B”—B being duly authorized to sign— 
after A’s death. But how about a check signed “A by B” presented after B’s 
death, A being still alive? We take it that this check should be paid if the 
account is in funds unless A has ordered otherwise. 


Will you favor us with the right of the matter? In this particular instance A is 
‘overseas and cannot be readily reached. Very truly yours, Vice-Presipenr. 

Answer: It has frequently been held by the courts that the death 
of the drawer of a check revokes the authority of the bank on which it 
is drawn to make payment. The cases in which this question has 
arisen generally involve a check, which was delivered by the drawer 
to the payee as a gift. Upon the drawer’s death before the payment 
or certification of the check the question is presented as to whether 
the gift to the payee is complete so as to entitle him to the money or 
whether the gift is incomplete and the money still belongs to the 
estate. The ruling of the courts is that in such a case the gift is not 
complete and that the estate is entitled to the money as against the 
payee of the check. If the bank pays the check after having notice 
of the drawer’s death it will be held liable to the estate for the amount. 
It is held, however, that if a drawee bank pays a check drawn upon it 
in the usual course of business without notice of the death of the 
drawer, it will be protected in making such payment, irrespective 
of whether the check was delivered by way of gift or upon a valuable 
consideration. Of course, in the case where a check is delivered in 
payment of a debt actually due, the payment of the check after the 
drawer’s death would not ordinarily raise any dispute, If the bank 
should refuse to pay the check, the holder would have a good claim 
against the estate for the amount, so the estate would not suffer any 
through the payment of the check by the bank. 

The same rules which apply to a check drawn by the depositor 
individually would apply to a case where the check was drawn by an 
agent, so far as the bank’s right to pay the check after the principal’s 
death is concerned. 

There seems to be no reason why a bank should refuse to pay a 
check merely because the agent, by whom it was signed, died before 
the check was presented for payment. At the time of the signing 
the agent was authorized to sign the check in the principal’s name. 
Upon the delivery of the check to the payee he obtained a valid right 
to enforce it. The subsequent death of the agent could have no more 
effect upon the payee’s rights than the agent’s discharge wouid hve. 
We know of so decision in which the question has been raised, but 
it is apparent that to disqualify a check on such a ground would result 
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in hardship and confusion, for instance in the case of checks sent 
out by large corporations, which are always signed by agents. 


\ 


THE CHEMICAL GETS A STRONG MAN FROM THE COAST. 


Announcement is made that the Chemical National Bank of New York 
has augmented its executive staff by the election of John Clausen, formerly 
vice-president of the Crocker National Bank of San Francisco, as a vice-presi- 
dent. The Banking Law Journal joins in the extension of a hearty welcome 
to Mr. Clausen to the New York field, and believes he will find a congenial 
atmosphere in the east and an opportunity to make full use of his faculties as 
a banker, a thinker and a high-class business man. He is joining fortunes with 
one of the oldest, most substantial and most progressive banks in the country 
—one that is proverbially known as “Old Bullion,” because it never slighted a 
single obligation by refusing specie payments—and the combination is sure 
to be effective. He will head the foreign department of the Chemical, and 
he is backed by an experience of twenty-five years, gained in foreign banking 
throughout the world. 

Mr. Clausen’s career has been so full of worthy achievements and interesting 
happenings that we take pleasure in reproducing the following autobiography 
brought down to date: 

Born on the 26th day of October, 1876, he received his early education in 
Copenhagen, Denmark, and in 1892 came to the United States and continued 
his studies by attendance at night schools and under private tutors. 

He became a citizen of the United States, the requisite papers being executed 
by the Southern District of New York, May 6th, 1898, and subsequently served 
in the United States Army during the Spanish-American War, 1898 to 1899, 
being mustered in as a private, with gradual promotion to the rank of First 
Sergeant, Company L, Twelfth Regiment of New York Volunteers. 

After rendering service from May 2, 1898, to July 21, 1898, as an en- 
listed man, he was discharged to accept a commission in the United States 
Army as Second Lieutenant of Company F, Twelfth Regiment, New York 
Infantry Volunteers, the commission being signed by the Governor of the 
State of New York and Adjutant-General at Albany, New York, with rank 
from July 21st, 1898. He was mustered into the United States Army by virtue 
of the President’s call, on July 29th, 1898, for service in this country and Cuba 
until the regiment was mustered out on April 20th, 1899. 

During the military service in Cuba, he was married March 18th, 1899, in 
the City of Matanzas. After his discharge from the army, he traveled in 
Europe—principally for educational purposes—returning to the United States 
in December, 1899, when he accepted a position with the North American Trust 
Company of New York in their Branch at Matanzas, Cuba. This institution 
was later absorbed by the Banco Nacional de Cuba (National Bank of Cuba), 
and he remained with them until April, 1905, during which period he occupied 
various positions with promotions from that of bookkeeper and cashier to 
branch-manager of their Matanzas, Cardenas, Manzanillo, Santiago de Cuba 
and Havana offices. 

In June, 1906, he accepted a position as assistant manager of the International 
Banking Corporation at their branch in Mexico City, remaining with that 
institution until May Ist, 1907, when he resigned to accept a position as manager 
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of the Mexico City Banking Company, S. A., Mexico City, leaving them on 
January Ist, 1910, when after a pleasure and educational trip throughout the 
eastern part of the United States and later in California, he accepted the man- 
agement of the Foreign Department of the Crocker National Bank. of San 
Francisco, June 30th, 1910. On March 13th, 1917, he was elected a vice-president 
of the Board of Directors of the Crocker National Bank of San Francisco. 

He is a member of the San Francisco Chamber of Commerce—serving actively 
on the Foreign Trade Committee of that organization—also holds memberships 
in the San Francisco Commercial Club, the Bohemian Club, the Olympic Club, 
the Economic Club, the Press Club, the Commonwealth Club, the Advertising 
Club, National Association of Credit Men, the American Institute of Banking, 
the Pan-American Society of the United States and the Academy of Political 
Science of New York. 

As an outcome of the first Pan-American Financial Conference, he received 
an appointment from the Honorable Secretary of the Treasury to member- 
ship in the committee having in charge the arrangements for the return visits 
of bankers and merchants of the United States to Central and South America, 
which had for its view the strengthening and improving of financial, commercial 
and political relationships with those countries. He later participated as a mem- 
ber of the commission visiting Central America, February to April, 1916. 

An appointment was also conferred upon him by the Honorable Secretary 
of the Treasury as chairman of the Permanent Group Committee especially 
assigned to Guatemala for the purpose of fostering closer financial and com- 
mercial ties between the United States and that Republic. 

As a member of the Committee of Fifteen appointed by the Commissioner 
of Education—Department of the Interior—to study the question of Educa- 
tional Preparation for Foreign Service in Secondary Schools, Colleges and 
Universities of the United States and Other Countries, he is afforded an 
opportunity to co-operate in the activities for which the committee has been 
formed. On October 4, 1918, an appointment was conferred upon him by 
the Department of the Interior to serve as Special Collaborator in the Bureau 
of Education, Washington, D. C., to assist in the survey of business needs 
and school opportunities for training for foreign service. 

To lend effective co-operation in the movement for “Greater Prosperity 
Through Greater Foreign Trade,” he has contributed numerous articles for 
publication in financial and commercial magazines. 


COMPTROLLER’S CALL FOR AN ACCURATE STATEMENT. 


A ruling by the Comptroller of the Currency calls upon all national banks 
to keep their books in such shape that accurate statements may be made as 
to unearned discount and interest earned but not collected. The notice is 
imperative and takes effect January 1, 1919. The Bankers Publishing Com- 
pany, 253 Broadway, New York, has for several months past had in .prepara- 
tion one of its Bankers’ Handy Series, showing in a simple, practical and 
comprehensive way how to do the necessary bookkeeping to answer correctly 
items 21 and 27 of the Comptroller’s Call. 

“Accrued Interest Receivable and Payable” is the title of the book, and 
the author is Howard M. Jefferson, Auditor of the Federal Reserve Bank of 
New York. It correctly answers all questions.that may come up to the 
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banker. Forms in colors show bookkeeping methods and make the whole 
subject clear. 100 pages, bound in boards. Price, $1.00. 


BANK LAW AND TAXATION DIGEST. 


This excellent volume, written by Milton W. Harrison, Secretary of the 
Savings Bank Section of the American Bankers Association and Assistant 
Educational Director of the American Institute of Banking, is finding a 
heavy sale among the banks. The work of preparing the book has in- 
volved the examination of the statutes of over forty states and the reduc- 
tion to concrete form of the main provisions governing the organiza- 
tion and functions of the different classes of banks created under state laws. 
These provisions are grouped under six headings, supervision, classification, 
organization, powers, restrictions, penalties and reserves. When such a man 
as Thomas B. Paton, general counsel of the American Bankers Association, 
commends a law book it can be safely said that it is worth having. Mr. 
Paton says: “A work of this kind, which has been so well done by Mr. 
Harrison, is of great practical utility, not only because it affords a source of 
ready reference as to what the law is in any particular state, but also because 
it illustrates and will lead to a better understanding of the wide conflict in 
the different states in many of the cardinal provisions. This is a necessary 
forerunner to securing greater uniformity through legislative action.” 

Published and sold by the Bankers Publishing Company, 253 Broadway, at 
$2.50, postpaid. ' 


THE REVENUE LAW. 


Among the many works, which plan to make their appearance immediately 
upon the enactment of the new Federal Revenue Law, one which stands out 
prominently is the “Prentice-Hall 1919 Federal Tax Service.” The service 
consists of a 1,000 page volume, containing all of the Federal Tax Laws and 
the important treasury decisions and court decisions affecting them, together 
with weekly supplements down to May 1, 1919. The supplements will con- 
tain the current treasury decisions and rulings, a knowledge of which is essen- 
tial to a proper interpretation of the provisions of the law. 

The book will be printed on opaque Bible paper and with its 1,000 pages 
will be less than one inch in thickness. The supplements will be cumulatively 
indexed and will be punched for convenient filing in the specially designed 
cover of the book. Throughout the book will be found correct methods to 
follow in order to avoid errors in the payment of taxes and complete instruc- 
tions on how to prepare each kind of individual, fiduciary and corporate report. 

The editors of the work are five experts, widely known in their respective 
fields, namely: Gould Harris, M.A., Lecturer on Cost Accounting at New 
York University; Charles W. Gerstenberg, President of the American Associa- 
tion of Financial Statisticians and Member of the New York Bar; Walter S. 
Orr, A.B., LL.B., Secretary of the Committee of Banking Institutions on 
Federal Taxation and Member of the New York Bar; Richard P. Ettinger, 
B.C.S., LL.B., Assistant Professor of Finance at New York University, and 
Henry Brach, B.C.S., C.P.A., Specialist in Federal Taxation. 

The price of the entire service is $10.00; the book without the weekly sup- 
plements, $5.00. Orders for either the book or the service complete may be 
placed through the Banking Law Journal, payment to be made after delivery. 





Three problems 
of the National Bank 


SERVICE —how we help to meet them 
TO BANKS 


1 When is it advisable and profitable to increase circulation? 


We are prepared to develop typical calculations showing 
the most profitable bonds to purchase to secure national bank 
note circulation, postal savings and public deposits. 


2 How can bonds, purchased by us for circulation, reach 
Washington for deposit quickly and with assurance? 
Free of expense, we hold ourselves responsible, upon request, 


for the shipment of such bonds to Washington, and fc - 
attending to the details of deposit with the Government. 


3 How long will it take the Government to furnish notes to 
new banks taking out circulation, and when should bonds 
be purchased for this purpose? . 

A plan has been developed by which new National Banks 
taking out circulation are deprived for only a comparauveiy 


short time of the use of funds put into Government Bonds. 
Our services in this respect are available. 


In writing we will be glad if you will mention this publication 


The National City Company 
National City Bank Building, New York 


CORRESPONDENT OFFICES 


ALBANY, N. Y. Dayton, Onto MINNEAPOLIS, MINN. 
Ten Eyck Bidg. Mutual Home Bidg. McKnight Bidg. 
ATLANTA, GA. Denver, CoLo Newark, N. J. 
Trust Co. of 718 17th Street . 1790 Broad St. 
Detroit, Micn. New ORLEeans, La. 
147 Griswold Street 301 Baronne St. 
HARTFORD, Conn. 
Conn. Mutual Bidg. 
; ————y -_, 
Trust Bidg. 


Kansas Crry, Mo. 
CuNctINNaTI, On10 3 
Fourth Natl. Bk, Bl ~. Republic Bldy. 


CLEVELAND, OHIO Los ANGELES, CAL. 
Guardian Bldg. 507 So. Spring Street 


Bonds Short Term Notes Acceptances 





THE BANKING LAW JOURNAL 


COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, re- 
ported to the New York Clearing House for the week ending Dec. 15, 1917, and 


Dec. 14, 1918. 


Members of Federal 
Reserve Bank 


Bank of New York 


Bank of the Manhattan Co... 


Merchants National 
Mech. & Metals Nat 
Bank of America 


National City Bank 
Chemical National Bank 


Nat. Butchers & Drovers.. 
American Exchange Nat 


National Bank of Commerce. 


Pacific Bank 

Chatham & Phenix Nat 
Hanover National 
Citizens National..... 


Metropolitan Bank 
Corn Exchange 
Importers & Traders 
National Park 

East River National 


Second National Bank 
First National 

Irving National 

N. Y. County Nat 
Continental 


Commercial Exchange........ 


Commonwealth Bank 
Lincoln National 


Garfield National 
Fifth National Bank 
Ly weonmgg Ni 


Union 


State Banks not 


Exchange N 
Nassau Nat. Bank Biya... 


Loans and 
Discounts 
Average 
1917 


$43,557,000 


121,077,000 


518,476,000 
10,253,000 
70,934.000 

143,744,000 
33,762,000 


20,693,000 


* 111,192,000 


35,513,000 
183,759,000 
2,732,000 


20,151,000 
342,391,000 
98,512 000 
8,779,000 
5,699,000 


324,107,000 
16,578,000 


5,654; 

6,151,000 
16,824,000 
10,325.000 


12,778,000 


12,097,000 
14,006,000 


Loans and Legal Net 


Discounts 
Average 
1918 


$46,435,000 
61,710,000 


30; 
165,236,000 
31,002,000 


585,912,000 
82,968; 
17,217,000 

3,044,000 

112,121,000 


401,020,000 


Deposits 
Average 
1917 


$33,978,000 


571,474,000 
51,681,000 
14,371,000 


92:972,000 


211,000 
16,835,000 
158,517,000 
95,312,000 
9,204,000 


5,149,000 


278,389,000 


17,345,000 
5,681,000 
6,281,000 

15,532,000 


9,262,000 
6,144,000 
46,494,000 
65,013,000 
10,919,000 


13,091,000 


¥ ’ 


13,472,000 

970,000 
19,303,000 
26,419,000 


Legal Net 
Deposits 
Average 

1918 


$14,631,000 
51,646,000 
23,074,000 
181,823,000 
27,614,000 


619,102,000 


133,080,000 
34,490,000 


23,844 
- "655,000 


,000 
164843,000 
3,832,000 


15,517,000 
159,214,000 


,685 
15,100,000 


10,236,000 

6,452,000 
45,226,000 
63,988,000 
12,759,000 


14,342,000 
10,791,000 





iz 
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